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United States Court of Appeals for the District of 

Columbia Circuit 

Filed May 25 1950 Joseph W. Stewart, Clerk 

Form of Clerk^s Staiement of Docket Entries to Be 
Forwarded Under Rule IV - 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

CRIMINAL NO. 294-48 

United States of America 
vs. 

Maryland & Virginia Milk Producers 
Association, Incorporated 

1. Indictment for Vio. Sec. 3, Title 15, U. S. Code, 
filed March 8,1948 

2. Arraignment March 19, 1948 

3. Plea to indictment Not Guilty March 19,1948 

5. Trial by court if jury waived May 3, 1950 

6. Verdict or finding of guilt GUILTY as indicted 
May 16, 1950 

7. Judgment—(mth terms of sentence) To pay a fine 
of Five Hundred Dollars ($500.00) HOLTZOFF, J. 
entered May 16, 1950 

8. Notice of appeal filed May 23, 1950 
Date May 25, 1950 

(SEAL) 

Attest Harry M. Hull, Clerk 
By: /s/ Helen M. McIntosh 
Helen M. McIntosh 
Deputy Clerk 
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United States Court of Appeals for the District 

Columbia Circuit j 

Filed May 25 1950 Joseph W. Stewart, Clerk 

Form of Clerh^s Statement of Docket Entries to Be 
Forwarded Under Ryle TV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

CRIMINAL NO. 294-48 

United States of America 
vs. 

Richfield Dairy Corporation 

1. Indictment for Vio. Sec. 3, Title 15, U. S. Code, 
died March 8,1948 

2. Arraignment March 19, 1948 

3. Plea to indictment Not Guilty March 19,1948 

5. Trial by court if jury waived May 3,1950 

6. Verdict or finding of guilt GUILTY as indi(jted 
May 16, 1950 

7. Judgment—(with terms of sentence) To pay a [fine 
of $100.00 (One Hundred Dollars) HOLTZOFF, J. 
entered May 16, 1950. 

8. Notice of appeal filed May 23, 1950 
Date May 25, 1950 

(SEAL) 

Attest Harry M. Hull, Clerk 
By: /s/ Helen M. McIntosh 
Helen M. McIntosh 
Deputy Clerk 
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United States Court of Appeals for the District of 

Columbia Circuit 

Filed May 25 1950 Joseph W. Stewart, Clerk 

Form of Clerh^s Statement of Docket Entries to Be 
Forwarded Under Ryle IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

CRIMINAL NO. 294-48 

United States of America 
vs. 

Safeway Stores, Incorporated 

1. Indictment for Vio. Sec. 3, Title 15, U. S. Code, 
filed March 8,1950 

2. Arraignment March 19,1950 

3. Plea to indictment Not Guilty March 19,1950 

5. Trial by court if jury waived May 3,1950 

6. Verdict or finding of guilt GUILTY as indicted 
May 16, 1950 

7. Judgment—(with terms of sentence) To pay a fine 
of One Hundred Dollars ($100.00) HOLTZOFF, J. entered 
May 16, 1950. 

8. Notice of appeal filed May 23, 1950 
Date May 25, 1950 

(SEAL) 

Attest Harry M. Hull, Clerk 
By: /s/ Helen M. McIntosh 
Helen M. McIntosh , 
Deputy Clerk 
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United States Court of Appeals for the District of 

Columbia Circuit 

Filed May 25 1950 Joseph W. Stewart, Clerk 

Form of Clerk*s Statement of Docket Entries to Be 
Forwarded Under Ride IV 

(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) j 

District Court of the United States 
For the District of Columbia 

CEIMINAL NO. 294-48 

United States of America 
vs. 

B. B. Derrick 

1. Indictment for Vio. Sec. 3, Title 15, U. S. Code, 
filed March 8,1950 

2. Arraignment March 19,1950 

3. Plea to indictment Not Guilty March 19,1950 

5. Trial by court if jury waived May 3,1950 

6. Verdict or finding of guilt GUILTY as indic‘:ed 
May 16, 1950 

7. Judgment—(with terms of sentence) To pay a fne 
of One Hundred Dollars ($100.00) Execution of Sentence 
Suspended. HOLTZOFF, J. May 16, 1950. 

8. Notice of appeal filed May 23, 1950 
Date May 25, 1950 

(SEAL) 

Attest Harry M. Hull, Cleric 
By: /s/ Helen M. Mclntos^ 
Helen M. Mclntos^ 
Deputy Clerk I 
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1251 Filed in Open Court Mar 8 1948 

Harry M. HnU, Clerk 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
October Term, 1947 
UNITED STATES OF AMERICA 

V. 

MARYLAND & VIRGINIA MILK PRODUCERS ASSO¬ 
CIATION, INCORPORATED, 

CHESTNUT FARMS-CHEVY CHASE DAIRY 

COMPANY, 

THOMPSON’S DAIRY, INC. 

RICHFIELD DAIRY CORPORATION, 
SIMPSON BROS., INC. 

SAFEWAY STORES, INCORPORATED, 
ALEXANDRIA DAIRY PRODUCTS COMPANY 

INCORPORATED, 

HARVEY DAIRY, INC. 

B. B. DERRICK 
Criminal No. 294-48 
(15 U. S. C., Sec. 3) 

Indictment 

The Grand Jury charges: 

7 . The Defendants 

1. Maryland & Virginia IVIilk Producers Association, 
Incorporated, is hereb}’’ indicted and made a defendant 
herein. Said defendant is a corporation organized and 
existing under the laws of the State of Maryland, with' 
offices and principal place of business in Washington, Dis¬ 
trict of Columbia. It is an Association of milk producers, 
most of whom are located in the States of Maryland and 
Virginia. Said defendant is sometimes hereinafter re-, 
ferred to as the ‘‘Association”. 


2. Chestnut Farms-Chevy Chase Dairy Company] is 
hereby indicted and made a defendant herein. Said de¬ 
fendant is a corporation organized and existing under jthe 
laws of the State of Delaware, with offices and princijpal 
place of business in Washington, District of Columbia. It 
is a wholly owned subsidiary of National Dairy 
1252 Products Corporation. It is engaged in the business 
of purchasing milk and cream, and in tne processi ng 
and sale of fluid milk and cream, and milk products, to 


consumers and to other purchasers. A major part of |its 
sales are in the District of Columbia. 


3. Thompson’s Dairy, Inc., is hereby indicted and ms|,de 
a defendant herein. Said defendant is a corporation |)r- 
ganized and existing under the laws of the District |of 
Columbia, with its offices and principal place of business 
in Washington, District of Columbia. It is engaged jin 
the business of purchasing milk and cream, and in 1|he 
processing and sale of fluid milk and cream and mflk 
products, to consumers and other purchasers. A major 
part of its sales are in the District of Columbia. 

4. Richfield Dairy Corporation is hereby indicted a^d 

made a defendant herein. Said defendant is a corporation 
organized and existing under the laws of the District of 
Columbia, with its offices and principal place of business 
in Washington, District of Columbia. It is engaged in t^e 
business of purchasing milk and cream, and in the process¬ 
ing and sale of fluid milk and cream, and milk produces, 
to consumers and other purchasers. A major part of jts 
sales are in the District of Columbia. | 

5. Simpson Bros., Inc., is hereby indicted and made] a 
defendant herein. Said defendant is a corporation (Or¬ 
ganized and existing under the laws of the State of Dela¬ 
ware, with its offices and principal place of business in 
Washington, District of Columbia. It is engaged in the busi¬ 
ness of purchasing milk and cream, and in the processuig 
and sale of fluid milk and cream and milk products, to con¬ 
sumers and to other purchasers. A major part of its sales 
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axe in the District of Columbia. It does business under 
the trade name of Wakefield Dairy, and is generally known 
by that name. 

6. Safeway Stores, Incorporated, is hereby indicted and 
made a defendant herein. Said defendant is a corporation 

organized and existing under the laws of the State 
1253 of Maryland, with its headquarters offices in Oak¬ 
land, California. Said defendant, through a division 
known as the Lucerne Milk Company, is engaged in the 
business of purchasing milk and cream, and in the process¬ 
ing and delivery of fiuid milk and cream, and milk products, 
to Safeway stores located in the Washington metropolitan 
area, including the District of Columbia. The fiuid milk 
and cream, and milk products so delivered by the Lucem 
Milk Division to said Safeway stores is sold by said Safe¬ 
way stores to consumers in the Washington metropolitan 
area. In addition to the fiuid milk and cream, and milk 
products so sold to consumers by the defendant Safeway 
Stores, Incorporated, said defendant sells some milk, cream, 
and milk products to other purchasers in the Washington 
metropolitan area. 

7. Alexandria Dairy Products Company, Incorporated, 
is hereby indicted and made a defendant herein. Said 
defendant is a corporation organized and existing under 
the laws of the State of Virginia, with its offices and prin¬ 
cipal place of business in Alexandria, Virginia. It is en¬ 
gaged in the business of purchasing milk and cream and in 
the processing and sale of fiuid milk and cream, and milk 
products, to consumers and other purchasers principally 
located in the State of Virginia. It sells some milk and 
milk products to purchasers in the District of Columbia. 

8. Harvey Dairy, Inc., is hereby indicted and made a 
defendant herein. Said defendant is a corporation or¬ 
ganized and existing under the laws of the State of Mary¬ 
land, with its offices and principal place of business in 
Hyattsville, Maryland. It is engaged in the business of 
purchasing milk and cream and in the processing and sale 
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of fluid milk and cream, and milk products, to consuners 
and other purchasers principally located in the State of 
Maryland. It sells some milk and milk products to pur¬ 
chasers in the District of Columbia. 

9. B. B. Derrick is hereby indicted and made 
fendant herein. During all of the time from about 
year 1934 to the date of the return of this Indict 
said defendant has been the Secretary-Treasurer ol 

fendant Maryland & Virginia Milk Producers Asso- 
1254 ciation, and has been actively engaged in the laan- 
agement, direction, and control of the affairs, poli¬ 
cies, and acts of the defendant Maryland & Virginia !!4jlk 
Producers Association, Inc., constituting the offenses 
charged in this Indictment. The defendant B. B. Derrick 
resides at 1331 Locust Road, N. W., Washington, D. C. 

10. The corporate defendants named in Paragraplis 2 
to 8, inclusive, are sometimes hereinafter referred to as 
the ‘‘Defendant Distributors”. 

11. Acts alleged in this Indictment to have been done 

by a corporate defendant were authorized, ordered^ or 
performed, by the officers, directors, agents, or employees 
of such defendant corporation. | 

11. Defmitions 

12. As used herein the term “fluid milk” means co^’s 
milk sold by distributors for consumption in fluid form 
as whole milk, and in milk drinks and buttermilk, anq as 
sMm milk sold for human consumption as skim milk. 

13. As used herein the term “fluid cream” means cr^am 
removed or separated from cow^s milk, which said cr^am 
is sold by distributors for consumption in fluid form as 
cream. 

14. As used herein, the term “milk products” means 
and includes all or some of the following: cottage cheese, 
cream sold for use in making ice cream, butter and otiier 
manufactured products, skim milk powder, condensed slim 
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milk, sweetened condensed sMm milk, cheese, and other 
manufactured milk products. 

15. As used herein, the term “distributor’’ means a 
person, partnership or corporation engaged in the busi¬ 
ness of purchasing and bottling, selling and distributing 
fluid milk and cream, and other milk products, to consumers 
and other purchasers. 

16. As used herein, the term “producer” means a per¬ 
son, partnership or corporation possessing cows and selling 
to distributors either direct or through the defendant 
Association, a part or all of the milk produced by such 

cows. 

1255 17. As used herein, the term “Washington met¬ 

ropolitan area” means the District of Columbia and 
nearby areas within Montgomery and Prince Georges Coun¬ 
ties, Maryland, and the Arlington and Fairfax Counties, 
Virginia, and the city of Alexandria, Virginia. 

18. As used herein, the term “non-contracting distrib¬ 
utor” means distributors of milk in the Washington met¬ 
ropolitan area, who have not entered into contracts or 
agreements to secure their full supply of milk from the 
Association. 

Ill, Nature of Trade a/nd Commerce 

19. The Washington metropolitan area has a popula¬ 
tion in excess of a million people and is a large market 
for the distribution and sale of fluid milk and cream and 
milk products. In excess of a half million quarts of fluid 
milk are sold each day in the said area. The total annual 
value of sales made by the distributors of milk in the 
Washington metropolitan area is in excess of $35,000,000. 

20. There are, in the States of Maryland and Virginia, 
approximately 1500 producers of milk supplying the Wash¬ 
ington metropolitan area, who are members of defendant 
Association. Said producers supply approximately 80% 
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of the total amount of milk sold to distributors in ^id 
area. | 

21. The defendant distributors buy and resell approxi¬ 
mately 86% of the total amount of milk supplied from all 
sources to the Washington metropolitan area. 

22. Defendant Chestnut Farms-Chevy Chase Dairy 
Company, buys and resells approximately 47% of the total 
amount of milk supplied from all sources to the Washing¬ 
ton metropolitan area, and is the only distributor in said 
area which is equipped and able to process milk into 
manufactured milk products such as skimmed milk powder, 
condensed skim milk and sweetened condensed skim rr ilk, 
and to profitably handle and dispose of cream for manu¬ 
facturing uses. 

23. Defendant Thompson’s Dairy, Inc., buys and resells 
approximately 13% of the total amount of njiilk 

1256 supplied from all sources to the Washington met¬ 
ropolitan area. 

24. Defendant Safeway Stores, Incorporated, through 

the Lucerne Milk Company Division buys and resells ap¬ 
proximately 11.1% of the total amount of fiuid milk sup¬ 
plied from all sources to the Washington metropolitan 
area. | 

25. Defendant Alexandria Dairy Products Compaay, 
Incorporated, buys and resells approximately 6.4% of the 
total amount of fluid milk supplied from all sources to 
the Washington metropolitan area. 

26. Defendant Harvey Dairy, Inc., buys and resells 
approximately 3.7% of the total amount of fluid milk sup¬ 
plied from all sources to the Washington metropolitan 
area. 

27. Defendant Simpson Bros., Inc., buys and resells ap¬ 
proximately 2.9% of the total amount of fluid milk sup¬ 
plied from all sources to the Washington metrox)olitan 
area. 

28. Defendant Richfield Dairy Corporation buys and re- 
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sells approximately 1.5% of the total amount of fluid milk 
supplied from all sources to the Washington metropolitan 
area. 

29. All other distributors distributing milk in the Wash¬ 
ington metropolitan area, buy and resell approximately 
14% of the total amount of fluid milk supplied from all 
sources to said area. 

30. Milk, by its nature, is perishable; it cannot be stored, 
and it must reach the consumer within a short time after 
its production. Milk from producers located outside of 
the District of Columbia is transported by motor vehicles 
and railroads to plants of distributors located in the Dis¬ 
trict of Columbia, a major part of said milk being sold 
to consumers and other purchasers in the District of 
Columbia and the remainder being sold to consumers and 
other purchasers in Maryland, Virginia and other States. 

31. Defendants Chestnut Farms-Chevy Chase Dairy 
Company, Thompson’s Dairy, Inc., Simpson Bros., Inc., 
Richfield Dairy Corporation, and Safeway Stores, Incor¬ 
porated, operate plants in the District of Columbia in 

which they process, bottle, and prepare milk and 
1257 cream for resale as fluid milk and cream. A sub¬ 
stantial part of said fluid milk and cream is trans¬ 
ported and sold to consumers and other purchasers in the 
States of Maryland and Virginia. 

32. Defendants Harvey Dairy, Inc., and Alexandria 
Dairy Products Company, Incorporated, have plants lo¬ 
cated outside of the District of Columbia and said defend¬ 
ants sell and transport substantial quantities of milk from 
said plants to the plants of other defendant distributors 
in the District of Columbia. 

33. The milk purchased in Maryland and Virginia and 
other States, and so transported and shipped in commerce 
into the District of Columbia and so processed and sold 
in the District of Columbia and the Washington metro¬ 
politan area, including parts of Maryland and Virginia, 
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is in a continuous current of commerce between the Dis 
of Columbia and the said States. 

34. The production of said milk in Maryland, Virginia 
and other States, its transportation into the District of 
Columbia and its processing, sale and distribution in said 
District and in the States of Maryland and Virginia has 
constituted and does constitute trade and commerce in 
fluid milk and cream and milk products between said States 
and the District of Columbia, and between the District of 
Columbia and the States of Maryland and Virginia, and 
within the District of Columbia. 

IV, The Conspiracy 

35. Beginning about the year 1930, the exact date b^ing 
unknown to the Grand Jurors, and continuing thereafter 
up to and including the date of the return of this Indict¬ 
ment, the defendants have knowingly and continuously 
engaged in a wrongful and unlawful conspiracy to elmi- 
nate and suppress competition in the sale of milk to and 
the purchase of milk by defendant distributors, and in 
the sale of fluid milk and cream and milk products by the 
defendant distributors to consumers and other purchasers 
in the Washington metropolitan area, which combinaiion 

and conspiracy has been and now is in restrain!; of 
1258 trade and commerce in milk and milk products within 
the District of Columbia and betsveen the District 
of Columbia and States of the United States, all in viola¬ 
tion of Section 3 of the Act of Congress of July 2, 1890, 
entitled ^‘An Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies^’ commonly called 
the Sherman Act (Title 15, U. S. C., Sec. 3). 

36. The aforesaid conspiracy has consisted of a con¬ 
tinuing agreement and concert of action among the de¬ 
fendants, the substantial terms of which has been: 

(a) That the defendant distributors enter into written 
and verbal contracts and agreements with the defendant 
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Association to purchase their entire requirement of milk 
from defendant Association, to the extent that said de¬ 
fendant Association is able to supply said requirements, 
and to cease and refrain from the purchase of milk from 
producers who are not members of the defendant Asso¬ 
ciation, and from other sources. 

(b) That the Association enter into written and verbal 
contracts and agreements with the defendant distributors 
to supply said defendant distributors with their full re¬ 
quirements of milk to the extent that the Association can 
do so. 

(c) That the defendant Association charge to each of 
said defendant distributors for milk delivered in the Dis¬ 
trict of Columbia the same price for milk of equal grade 
and class as it is charged to each of the other defendant 
distributors receiving milk in the District of Columbia. 

(d) That the defendants agree that the Association 
refuse to supply milk to any distributor in the District 
of Columbia or the Washington metropolitan area who 
has not agreed to purchase his full requirements of milk 
from said Association, at prices as low as the prices 
charged by the Association to defendant distributors. 

(e) That the defendants agree upon a classification of 
milk in three classes having no relationship to purity 

1259 or quality, said classification to be governed and 
determined by the use to which milk is put by each 
of the defendant distributors. 

(f) That the defendants agree that milk which is re¬ 
sold by defendant distributors in the form of fluid milk, 
shall be designated as Class I milk; that milk which is 
used by defendant distributors in cottage cheese, pot 
cheese, and baker’s cheese, or which is separated by de¬ 
fendant distributors into cream and skimmed milk, the 
cream from which is sold by said defendant distributors 
in the form of fluid cream, shall be Class 11 milk; and 
that milk which is processed into manufactured milk prod- 
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nets or which is separated into cream and skimmed toilk, 
the cream from which is processed into a form other than 
fluid cream or sold for manufacturing purposes, shall be 
Class III milk. 

(g) That defendants agree upon the price, or upon a 

formula which shall be applied in the calculation of the 
price paid by defendant distributors to defendant Asso¬ 
ciation for each class of milk, and that the price paid for 
Class I milk be higher than the price paid for Clasp II 
milk, and that the price for Class II milk shall be higher 
than the price paid for Class HI milk. | 

(h) That the defendants agree that the defendant |dis- 
tributors shall not resell as fluid milk to consumers or 
other purchasers any milk which is purchased by tiem 
from the defendant Association at a price below the Class 
I price agreed upon among the defendants. 

(i) That the Association persuade and induce the 
Health Department of the District of Columbia, under the 
guise of health regulations, to prevent the importation of 
milk into the District of Columbia from sources outside 
of the States of Maryland and Virginia and from producers 
who have not been inspected and licensed by the District 
health authorities. 

(j) That the defendants agree among themselves 
1260 to abandon and to cause to be terminated a milk 
marketing order of the United States Department 
of Agriculture affecting milk prices in the Washington 
retropolitan area (Order No. 45, as amended, regulating 
the handling of milk in the Washington, D. C., marketing 
area) following determination by said defendants that the 
effect of said Order, if continued, would result in a reduc¬ 
tion in the price to be paid by distributors for milk, £nd 
in the price to be charged for fluid milk and cream to 
consumers and other purchasers in the District of Colom¬ 
bia and the metropolitan Washington area. 

(k) That the defendants agree to persuade and induce 
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the Virginia State Milk Marketing Commission to promul¬ 
gate orders fixing minimum prices applicable to the pur¬ 
chase of milk and to the sale of fluid milk and cream by 
distributors in Arlington County and in Alexandria, Vir¬ 
ginia, which said orders would eliminate provisions ap¬ 
pearing in previous orders of the Virginia State Milk 
Marketing Commission, and in the terminated order of 
the United States Department of Agriculture, providing 
for a seasonal reduction in the minimum prices to be 
paid to producers for milk in the spring months of the 
year, and providing for a further decrease in the minimTiTn 
prices for milk to be paid to producers in the event of a 
decline in the wholesale price of butter below a certain 
figure. 

(l) That the defendants agree to adopt and apply to 
purchases of milk for re-sale as fluid milk and cream in 
the District of Columbia and in Montgomery and Prince 
Georges Counties, Maryland, the minimum prices, classi¬ 
fications, and terms and conditions so established and 
promulgated by the Virginia State Milk Marketing Com¬ 
mission for application in Arlington County and Alex¬ 
andria, Virginia. 

(m) That the defendants discuss and agree upon the 
prices at which the defendant distributors shall sell fluid 
milk and cream to consumers and other purchasers in 
the District of Columbia and in the Washington metro¬ 
politan area. 

1261 (n) That the defendants agree that whenever 

the amount of milk available for sale by the defend¬ 
ant Association exceeds the amount of milk which the de¬ 
fendant distributors can resell as fluid milk and cream at 
the prices fixed and agreed upon, the defendants will 
remove this so-called “excess milk’^ from the market by 
converting said milk into products other than fluid milk 
and cream. 

(o) That the defendants agree that the defendant dis¬ 
tributors will remove from the market the “excess milk^^ 
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as alleged in sub-paragraph (n) of this paragraph, even 
though said defendant distributors may be required there¬ 
by to sutler a financial loss on the handling of the so-called 

excess milk’^ 

(p) That the defendants agree that the Association 
will prevent and eliminate competition in the sale of fluid 
milk and cream from distributors who do not have full 
supply contracts with the Association, and eliminate jand 
suppress price competition in the sale of fluid milk and 
cream by distributors, by inducing and persuading dis¬ 
tributors not to cut prices; by attempting to deprive i^on- 
contracting price-cutting distributors of an adequate s|up- 
ply of milk; by supplying milk to defendant distributjors 
at prices below Class I prices for use by said defendant 
distributors to take away contract business from the pr ice- 
cutting non-contracting distributors; by interfering with 
the ability of producers to transport milk to price-cutting 
non-contracting distributors; by forcing price-cutting non¬ 
contracting distributors out of business or into bank¬ 
ruptcy; and by other means. 

37. For the purpose of forming and effectuating ithe 


aforesaid conspiracy, the defendants by agreement ^d 
concerted action have done the things which, as heref 
before alleged, they conspired to do. 


m- 


1262 


F. Effects of, the Conspiracy 


nt. 


he 


38. The conspiracy, as alleged in this Indictmej: 
has had the effect as intended by the defendants, of: 

(a) Securing for the defendants control of the prodjic 
tion, sale and distribution of approximately 80% of 
milk consumed in the Washington metropolitan area, ^d 
the power to fix and control the prices of milk within 
said area. 

(b) Creating in the Washington metropolitan area a 
rigid and artificial pricing structure in the sale of fluid 
milk which has been isolated and insulated from the nor- 
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mal influences which determine the prices of milk and 
milk products elsewhere in the United States. 

(c) Increasing prices to consumers and other pur¬ 
chasers of fluid milk sold by defendant distributors in 
the Washington metropolitan area. 

(d) Causing defendant distributors to base their sell¬ 
ing prices for fluid milk upon the Class I price which they 
have agreed to pay for milk, rather than upon the average 
cost of all milk of equal quality and purity secured by 
said defendant distributors, which is lower than the Class 
I price. 

(e) Depriving consumers in the Washington metro¬ 
politan area of the opportunity to buy fluid milk at prices 
based upon the average cost of all milk of equal quality 
and purity purchased by said defendant distributors. 

(f) Depriving consumers in the Washington metro¬ 
politan area of the opportunity to buy fluid milk at prices 
based upon the price of milk imported from other markets. 

(g) Causing a reduction in the amount of milk con¬ 
sumed as fluid milk in the Washington metropolitan area 
by fixing and maintaining prices at a level higher than a 
great many consumers can afford to pay. 

(h) Depriving independent, non-Association pro- 
1263 ducers of milk of an opportunity to sell their milk 
to defendant distributors. 

(i) Depriving non-defendant distributors of the op¬ 
portunity to buy milk produced by the 1500 producers 
who are members of the defendant Association. 

VI. Jurisdiction <md Verme 

39. The conspiracy herein alleged has been entered into, 
and carried out in part, within the District of Columbia, 
where the defendants, Maryland & Virginia Milk Producers 
Association, Incorporated, Chestnut Farms-Chevy Chase 
Dairy Company, Thompson’s Dairy, Inc., Richfield Dairy 
Corporation, Simpson Bros., Inc., and Safeway Stores, 


Incorporated, have offices and transact business, 
the period of said conspiracy and within the a 
period of the Statutes of Limitations, the defendants 
formed, Avithin the District of Columbia, many of the 
and entered many of the agreements hereinbefore 
Dated March 8, 1948 
A true bill: 

/s/ Mark Winkler 
Foreman 

• « • « 

1268 Filed Apr 16 1948 Harry M. Hull, Clerk 

Bill of Particvlars Voluntarily Submitted by the Plcdntiff 
in Response to Motions for Bills of Particulars by 
Maryland <& Virginia Milk Producers Association, 
Incorporated; Chestnut Farms-Chevy Chase Dairy 
Company; Thompson's Dairy, Inc.; Simpson Bros., 
Inc.; Safeway Stores, Incorporated; Alexandria Dairy 
Products Company Incorporated, Harvey Dairy, Inc., 
and B. B. Derrick. I 

The Government voluntarily files the following bill of 
particulars in response to the motions of defendants Ms.ry- 
land & Virginia Milk Producers Association, Incorporated; 
Chestnut Farms-Chevy Chase Dairy Company; Thomp¬ 
son’s Dairy, Inc.; Simpson Bros., Inc.; Safeway Sto::es, 
Incorporated; Alexandria Dairy Products Company, In¬ 
corporated; Harvey Dairy, Inc.; and B. B. Derrick. I his 
bill answers in whole or in part almost all of the demands 
made in the motions. By filing this bill, the Government 
does not admit any legal right in the defendants to any 
bill of particulars. In voluntarily filing this bill of par¬ 
ticulars the Government is motivated by a desire to acc<jde 
to the defendants’ motions wherever disclosure of the 
particulars requested would not improperly or unduly re¬ 
strict the Government in its function of prosecuting those 
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charged in this case with violation of Section 3 of the 
Sherman Act. 

This bill of particulars is filed, without admitting any 
legal necessity therefor, solely as a particularization of 
the issues involved in the charges made against the de¬ 
fendants already clearly set forth in the indictment, and 
is not submitted with the intention of limiting the Gov¬ 
ernment at the trial of this case only to the evidence re¬ 
ferred to in or made a part of this bill of particulars. 

1269 The Government now serves notice that should oc¬ 
casion arise a motion to amend this bill of particu¬ 
lars will be promptly submitted by the Government. This 
bill of particulars is also filed for the purpose of expediting 
the early trial of the case upon its merits and to avoid 
taking up unnecessarily the time of the Court and of the 
numerous counsel in argument of the legal principles ap¬ 
plicable to the particulars disclosed. The roman and arabic 
numerals and the letters in this bill of particulars follow 
the corresponding roman and arabic numerals and the 
letters in the indictment in this case. 

• • • • 

1270 IV. The Conspiracy 

35. The conspiracy alleged in the indictment be¬ 
gan about the year 1930, the exact date being unknown 
to the Government. The Government has no knowledge 
of participation by any defendant distributor prior to 
the approximate date when said distributors agreed to 
enter into a full supply contract of the nature described 
in paragraph 36 (a) and (b) of the indictment. The ap¬ 
proximate date of said agreement on the part of each 
defendant distributor, where known to the Government, 
is set forth below. The Government has no knowledge of 
participation by the defendant Association prior to 1930, 
when the Association and several distributors agreed to 
enter into full supply contracts as aforesaid. The Gov- 
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late 

ract 


eminent has no knowledge of participation by the dei end- 
ant Derrick prior to the date of his employment by the 
defendant Association in the year 1934. The Government 
claims that since the dates of their respective entrances 
into the conspiracy, each of the corporate defendants and 
the defendant Derrick have continuously conspired as 
alleged in the indictment. 

Approodmate Date 
Defendant Distributor of Contract 

Chestnut Farms-Chevy Chase Dairy Company by 1930 

Thompson's Dairy, Inc. by 1930 

Richfield Dairy Corporation by 19:10 

Simpson Bros., Inc. by 19:10 

Safeway Stores, Incorporated by 19^10 

Alexandria Dairy Products Company, 

Incorporated by 1941 

Harvey Dairy, Inc. by 19^6 

1271 36. (a), (b), and (c). Paragraphs 36 (a), (b), 

and (c) of the indictment charge the defendant dis¬ 
tributors and the defendant Association with hafing 
agreed, as a part of the conspiracy, to enter into the 
written and verbal contracts and agreements therein de¬ 
scribed. Proof of the existence of said agreement among 
the defendants will consist of evidence of meetings among 
the defendants at which they discussed and agreed upon 
their entry into said contracts; written contracts; and 
acts, writings, and courses of conduct by the defendaats, 
from which the agreement to enter into said contracts 
may be inferred. 

36. (d). The Government claims that paragraph 36 (d) 
alleges that it was a part of the agreement among defend¬ 
ants that the defendant Association refuse to supply milk 
to non-contracting distributors at prices as low as those 
charged to defendants. The Government has no knowl¬ 
edge that said agreement was express, and said agreement 
is inferred from course of conduct of defendants, and 
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dealings between defendant Association and defendant 
Derrick on the one hand, and distributors and producers 
on the other. ' 

36. (e), (f), and (g). The indictment charges that it ' 
was a part of the conspiracy that the defendants agree 
upon a classification of milk based upon utilization thereof 
by defendant distributors, and that prices charged to de- ' 
fendant distributors for Class I milk would be higher 
than the prices charged for milk in other classifications ^ 
as therein described. This agreement among the defend- ' 
ants had its origin in about the year 1933, when the de¬ 
fendant Association and defendant distributors agreed to ' 
adopt a plan for the classification of milk into three classes ' 
based upon utilization thereof by the distributors. The 
details of the classification plan adopted by the defendants 
varied from time to time until the year 1947, when the de¬ 
fendants agreed upon the classification plan specifically 
described in paragraph 36 (e), (f), and (g). ' 

36(h). The Government claims that paragraph 36 (h) 
of the indictment alleges that it was a part of the 
1272 conspiracy that the defendant distributors agreed 

not to resell as fluid milk any milk purchased by ‘ ■ 
them from the defendant Association at a price below the 
Class I price. 

36 (j) and (k). The Government claims that the agree- 
was any fraiid, bribery, force, or threat involved in the 
allegations in paragraph 36 (i). It is not contended that ' 
the Health Department of the District of Columbia became ' 
a party to this conspiracy. 

36 (p) and (k). The Government claims that the agree¬ 
ments referred to in paragraph 36 (j) and (k) were en- ' 
tered into at meetings held during the months of January 
to April, inclusive, 1947, the exact number and places of ; 
all of said meetings being unknown to the Government. ' 
The Government claims that one of said meetings was 
held early in January, 1947, and one of said meetings in 
the latter part of March, 1947, and that both of these ; 


23 


meetings were held at the offices of the defendant Assiocia- 
tion in Washington, D. C. The Government claims that 
the defendant Derrick participated in the January and 
March meetings, and possibly in other of said meetjings. 
The Government claims that all of the corporate defend¬ 
ants were represented at one or more of said meetings 
and were parties to the agreements therein entered into 
as charged in paragraphs 36 (j) and (k). It is not con¬ 
tended by the Government that there was any use of 
fraud, bribery, force, or threat involved in the activities 
of the defendants pursuant to said agreement. It isl not 
contended that the Virginia State Milk Marketing (Jom- 
mission became a party to this conspiracy. The refer^ce 
in paragraph 36 (k) to provisions in the “terminated 
order of the United States Department of Agricultui|e is 
a reference to provisions which had appeared in the order 
of the United States Department of Agriculture before said 
order was terminated. 

36 (1). The Government claims that the defendants are 
not subject to orders of the Virginia State Milk Market¬ 
ing Commission insofar as are concerned their purcha ses 
and sales of milk in the District of Columbia and Me.ry- 
land. The Government has no information that the agree¬ 
ment charged in paragraph 36 (1) was an express 
1273 agreement, and said agreement is inferred from the 
course of conduct, acts, writings, and records of the 
defendants with relation to the purchase and sale of milk 
in the District of Columbia and Maryland. 

36 (m). The Government claims that there were meet¬ 
ings attended by the defendant corporations, and by "he 
defendant Derrick, on or about July 1, 1946, and from 
time to time thereafter, the exact dates of said meetings 
and the names of the persons representing the defendajits 
at each of said meetings being unknown to the Goveijm- 
ment, at which there were discussions and agreemeijits 
among said defendants concerning the prices and i|he 
amounts of price increases to be adopted by defendgjnt 
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distributors. The meeting on or about July 1, 1946, was 
held at the offices of defendant Association in Washington, 
D. C., and the meetings held from time to time thereafter 
were customarily held at said offices. The Government 
claims that there were meetings between the defendant 
Derrick and Hugh F. Hall, an employee of Safeway Cor¬ 
poration, Incorporated, during the spring and early sum¬ 
mer months of 1947 at which meetings they discussed and 
agreed upon the prices at which the defendant, Safeway 
Stores, Incorporated, would sell fluid milk to consumers 
in the Washington metropolitan area. In addition to what 
was done at the aforesaid meetings, agreements on prices 
are inferred from the course of conduct, books, writings, 
and acts of the defendants. 

36 (n) and (o). The Government claims that the agree¬ 
ment charged in paragraphs 36 (n) and (o) began about 
the year 1930, and with changes from time to time in the 
detailed method of operation, continued until the date of 
the indictment. In the case of those defendant distrib¬ 
utors who have suffered a loss by reason of the operation 
of this plan, said loss was suffered severally and not 
jointly. 

36 (p). The Government has no knowledge that the 
agreement alleged in paragraph 36 (p) was an express 
agreement, except as hereinafter specifically stated. The 
agreement is inferred from the course of conduct, books, 
writings, and acts of the defendants, including the 
1274 defendant Association and the defendant Derrick 
in endeavoring to prevent and eliminate competition of 
Fairfax Farms Dairy, Embassy Dairy, Inc., and Holbrook 
Farms Dairy in the sale of fluid milk and cream; in at¬ 
tempting to deprive Embassy Dairy, Inc., and Holbrook 
Farms Dairy of an adequate supply of milk; in attempting 
to interfere with the ability of non-Association producers 
to transport milk to Embassy Dairy, Inc., and Holbrook 
Farms Dairy; in preventing and inducing non-Association 
producers to cease selling milk to Fairfax Farms Dairy, 
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Embassy Dairy, Inc., and Holbrook Farms Dairy; in 
spreading false rumors and statements regarding the Abil¬ 
ity of Fairfax Farms Dairy, Embassy Dairy, Inc., and pol- 
brook Farms Dairy to pay for milk purchased by tiem; 
in hampering Holbrook Farms Dairy in securing milk and 
in selling milk; in forcing Holbrook Farms Dairy intc» re¬ 
ceivership, into sale of its assets, and in purchasing the 
assets of said dairy and subsequently in operating the 
same until the time of sale to defendant Harvey Dairy, 
Inc.; and in entering into arrangements with produjers 
which have the eifect of preventing distributors desiring 
to cancel full supply contracts with the defendant Associa¬ 
tion from obtaining an adequate supply of milk after such 
cancellation. The defendant Association and the Defendant 
Derrick made a written otfer to the defendant distribuiors 
whereby said distributors could purchase milk through 
the defendant Association for resale as fluid milk and 
cream, at prices substantially below the then effective Class 
I prices, for use by said defendant distributors to tike 
away contract business of non-defendant distributors. The 
Government does not know aU of the distributors \rho 
accepted this offer, but the Government claims that at 
least two of the defendants, Simpson Brothers, Inc., and 
Richfield Dairy, did accept said offer. 

• • • • I 

1287 Filed Dec 30 1949 Harry M. HuU, Clerk 

Bill of Partic'idars 

Comes now the United States of America by its attor¬ 
neys and files the following bill of particulars in com¬ 
pliance with the order of the Court of December 2, 1949, 
granting certain of the requests for particulars contained 
in defendants’ motion for bills of particulars. 
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I 

The Government understands from the Court’s Order 
that the Government is required to state whether the con¬ 
spiracy and agreements charged in Paragraph 36 (a) 
through (p) of the indictment are to be evidenced by 
written agreements, by express oral agreements, or implied 
from the course of conduct, books, writings and acts of 
the defendants and that this information is to be given as 
to the conspiracy and each agreement alleged and as to 
each defendant. 

1288 II 

The conspiracy charged was a continuous, con¬ 
stantly developing overall plan or program composed and 
consisting of numerous and shifting acts, transactions, 
understandings and agreements of the defendants 
throughout its life. The Government has no evidence of 
any single express agreement, written or oral, among the 
defendants which constitutes the conspiracy as an en¬ 
tirety. The conspiracy as a whole (as distinguished from 
the acts, transactions, understandings, and agreements 
done or entered into pursuant to and in furtherance of the 
overall plan or program) is to be inferred from the course 
of conduct, books, writings, acts and records of the de¬ 
fendants. 

in 

The t>q)e or form of agreement as to each defendant 
and as to each agreement alleged in subparagraphs (a) 
through (p) of Paragraph 36 of the indictment are here¬ 
inafter stated: 

Subparagraph 36(a), 36(b) and 36(c). 

The Government has copies of contracts between de¬ 
fendant association and five distributor defendants which 
provide, among other things, for the purchase of milk by 
each of these five distributor defendants from the defend¬ 
ant Association. The contract between the defendant Asso- 
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ciation and defendant Thompson Dairy, Inc., was to hecfome 
effective on November 1,1937. The contract between thte de¬ 
fendant Association and defendant Richfield Dairy Cprp., 
was to become effective December 11, 1946. The coniract 
between the defendant Association and the Lucerne Cream 
and Butter Company, a corporation, (predecessor or the 
division of defendant Safeway Stores, Inc., which division 
is known as the Lucerne Milk Company) is dated the 11th 
day of June, 1940. The contract between the defendant 
Association and defendant Alexandria Dairy Products Co. 
Inc., is dated July 1, 1941. The contract between de¬ 
fendant Association and defendant Harvey Dairy, 
1289 Inc., was to become effective on May 1, 1946. De¬ 
fendant B. B. Derrick as secretary-treasurer of the 
defendant Association executed each of these' contracts 
on behalf of the Association. Although the Grand J ury 
subpoenaed the production of all contracts between the 
defendant Association and each defendant distributor!, no 
other written contracts were produced before the Grand 
Jury. The Government believes that defendant Chestnut 
Farms-Chevy Chase Dairy Co., and defendant Simpson 
Bros. Inc., each entered into such a written contract Tvith 
the defendant Association and intends at the trial to 
again subpoena such contracts. 

The agreements charged in subparagraphs 36(a), 36(b) 
and 36(c) of the indictment will be proved by the wri tten 
contracts hereinbefore referred to, insofar as they are 
applicable to any of the defendants; by such contracts 
as may be produced at the trial by defendant Chestnut 
Farms-Chevy Chase Dairy Co., and defendant Simpson 
Bros. Inc.; by testimony regarding the existence of such 
contracts between defendant Chestnut Farms-Chevy Cli ase 
Dairy Co., and defendant Association, and between defe nd- 
ant Simpson Bros. Inc., and the defendant Association in 
the event such contracts are not produced; and by acts, 
writings, and courses of conduct by each of the defendants 
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from which the agreements alleged in subparagraphs 36(a), 
36(b) and 36(c) may be inferred. 

Subparagraph 36(d). 

The agreement alleged in subparagraph 36(d) of the 
indictment is inferred from the acts, writings, records 
and course of conduct of defendants and dealings between 
defendant Association and defendant Derrick on the one 
hand and distributors and producers on the other. 

Subparagraphs 36(e), 36(f), 36(g) and 36(h). 

The written contracts referred to in connection with the 
allegations contained in subparagraphs 36(a), 36(b) 
1290 and 36(c) of the indictment are material in con¬ 
nection with the allegations contained in subpara¬ 
graphs 36(e), 36(f), 36(g) and 36(h). In addition, there 
were meetings between the defendants at various times at 
which meetings the classification of milk based upon utili¬ 
zation thereof by defendant distributors was discussed. 
The agreements entered into at some or all of these meet¬ 
ings may be referred to as oral express agreements. Other 
than as stated, the agreements are to be inferred from 
the acts, writings, records, and courses of conduct of the 
defendants. 

Subparagraph 36(i). 

The Government does not contend that the agreement 
alleged in subparagraph 36(i) of the indictment was either 
in the form of a written agreement or an oral express 
agreement and said agreement is inferred from the courses 
of conduct, acts, writings and records of the defendants. 

Subparagraphs 36(j) and 36(k). 

The agreements referred to in subparagraphs 36(j) and 
36(k) of the indictment were entered into at meetings as 
set forth in the voluntary bill of particulars heretofore 
filed by the Government herein. The Government has no 
knowledge that these agreements were reduced to writing 
but says that they were in part oral express and in part 
are inferred from the courses of conduct, books, writings 
and acts of the defendants. 
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, Subparagraph 36(1). 

The agreement alleged in subparagraph 36(1) of the 
indictment is inferred from the courses of conduct, acts, 
writings and records of the defendants with relatioii to 
the purchase and sale of milk in the District of Coluiabia 
and Maryland. 

Subparagraph 36 (m). 

The Government has no knowledge that the agree- 
1291 ment alleged in subparagraph 36(m) of the indict¬ 
ment was ever reduced to writing. The type of 
evidence which the Government will introduce in supjDort 
of this allegation is set forth in the voluntary bill of 
particulars heretofore filed by the Government in this 
case. The agreements entered into at some or all of the 
meetings mentioned in the voluntary bill of particulars 
may be referred to as oral express agreements. 

Subparagraphs 36(n) and 36(o). 

The written contracts referred to in connection with the 
allegations contained in subparagraphs 36(a), 36(b) ^d 
36(c) of the indictment are material in connection with the 
allegations contained in subparagraphs 36(n) and 36^o). 
In addition the agreements alleged in subparagraphs 36 (n) 
and 36(o) of the indictment are inferred from the coui’ses 
of conduct, books, writings, records and acts of the defend¬ 
ants. 

Subparagraph 36 (p). 

The requirements of the Order by the Court insofaij as 
it relates to subparagraph 36(p) of the indictment hive 
been met in the voluntary bill of particulars heretol^re 
filed by the Government in this case. 


1294 Filed May 19 1950 Harry M. Hull, Clerk 

Opmion 

Robert H. Winn, E. Riggs McConnell, Edward KnUff, 
F. Kirk Maddrix, and Clarence M. Thomas, all of Wajsh- 
ington, D. C., for the United States. 
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Elwood H. Seal, William E. Lealiy, and William J. 
Hughes, Jr., all of Washington D. C., for the defendant 
Maryland and Virginia Milk Producers Association, Inc. 

Roger J. Whiteford, John J. Carmody, and Jo. V. Mor¬ 
gan, Jr., all of Washington, D. C., for the defendant Chest¬ 
nut Farms-Chevy Chase Dairy Company. 

Samuel 0. Clark, Jr. and W. V. T. Justis, both of Wash¬ 
ington, D. C., for the defendant Thompson's Dairy, Inc. 

W. Gwynn Gardiner, of Washington, D. C., for the 
defendant Richfield Dairy Corporation. 

1295 John F. Hillyard, of Washington, D. C., for the 
defendant Simpson Bros., Inc. 

Arthur B. Hanson, Elisha Hanson, and Calvin H. Cobb, 
Jr., all of Washington, D. C., for the defendant Safeway 
Stores, Inc. 

William Blum, Jr., of Washington, D. C., for the de¬ 
fendant Alexandria Dairy Products Company, Inc. 

Ralph W. Powers, of Washington, D. C., for the de¬ 
fendant Harvey Dairy, Inc. 

William E. Leahy and William J. Hughes, Jr., both of 
Washington, D. C., for the defendant B. B. Derrick. 


This case is now before the Court on a motion of the 
defendants for a judgment of acquittal. This is a criminal 
prosecution on a charge of conspiracy to violate Section 
3 of the Sherman Antitrust Act, the pertinent provisions 
of which read as follows: 

Every contract, combination or conspiracy, in restraint 
of trade or commerce in any territory of the United States 
or of the District of Columbia, or in restraint of trade 
or commerce between any such territory and another, or 
between any such territory or territories and any State 
or States or the District of Columbia, or with foreign 
nations, or between the District of Columbia and any State 
or States or foreign nations, is declared illegal. 
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The defendants are charged with restraining trade and 
commerce in milk between the District of Columbia and 
some of the states as well as within the District of Co¬ 
lumbia. The defendants waived their rights to a trial 
by jury and consented to be tried by the Court alone. 
1296 At the close of the Government’s case, the de¬ 
fendants moved for a judgment of acquittal. 

The principles to be applied in determining a motion 
for a judgment of acquittal in a criminal case were well 
summarized by the Court of Appeals in Curley v. Vuited 
States, 81 U. S. App. D. C. 389, 392, in the following woi’ds: 

“The true rule, therefore, is that a trial judge, in passing 
upon a motion for directed verdict of acquittal, must 
determine -whether upon the evidence, giving full plai'’ to 


the right of the jury to determine credibility, weigh the 
evidence, and draw justifiable inferences of fact, a Rea¬ 
sonable mind might fairly conclude guilt beyond a reason¬ 
able doubt. If he concludes that upon the evidence there 
must be such a doubt in a reasonable mind, he must giant 
the motion; or, to state it another way, if there is no 
evidence upon which a reasonable mind might fairly (con¬ 
clude guilt beyond a reasonable doubt, the motion irust 
be granted. If he concludes that either of the two results, 
a reasonable doubt or no reasonable doubt, is fairly pos¬ 
sible, he must let the jury decide the matter. In a giv^en 
case, particularly one of circumstantial evidence, that de¬ 
termination may depend upon the differences between pure 
speculation and legitimate inference from proven facts. ’’ 

Substantial evidence of guilt is required to justify the 
submission of a case to the jury. A mere scintilla of 
evidence is not enough. 

Although this is a trial without a jury, the motion for 


a judgment of acquittal at the close of the Government’s 
case performs the same functions and is governed by the 
same considerations as a similar motion at a trial by jury. 
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The Sherman Antitmst Act provides two methods of 
enforcement: a criminal prosecution and a civil 

1297 action for an injunction. In this case the govern¬ 
ment has chosen to proceed by; way of an indictment. 

Consequently, all the rights and safeguards that hedge a 
defendant in a criminal case are to be extended to the 
defendants in this proceeding. The additional burden that 
must be borne by the Government in a criminal case, as 
compared with a civil action, must be carried by the gov¬ 
ernment in this instance. 

Thus, the defendants are clothed with a presumption 
of innocence which attaches to them throughout the 
trial. The government has the burden of proving guilt 
beyond a reasonable doubt. If the evidence on which the 
government relies is entirely circumstantial, it must be 
of such character as to exclude every reasonable hypothe¬ 
sis except that of guilt. A conspiracy may, indeed, be 
established by circumstantial evidence. Nevertheless, 
such evidence must meet the standard just mentioned. 
Thus the onus that must be borne by the government is 
much heavier than would have to be sustained by it in 
a civil case. The government has, however, made its 
choice. The principles that I have just summarized are 
purely elementary but it is at times useful to bring back 
to mind elementary principles. 

The defendant Maryland & Virginia Milk Producers 
Association is a cooperative association of farmers who 
ship milk to the City of Washington and its environs, 
and who are generally called ‘‘producers.’’ The indi¬ 
vidual defendant B. B. Derrick is the Secretary-Treasurer 
of the association. The remaining seven defendants are 
corporations that are engaged in the business of 

1298 selling and distributing milk at retail and whole¬ 
sale in Washington and nearby Maryland & Vir¬ 
ginia. Each of them purchases all or most of its supply 
of milk from the producers association which, in turn, acts 
as the exclusive agent for its members. 
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It is charged in substance that the defendants have 
combined to restrain trade and commerce in milk, to fix 
the prices at which milk should be sold by the producers 
to the distributors and by the distributors to the pdblic, 
and to suppress competition. 

The government contends that the proof justifies a 
finding that this conspiracy has been effectuated in tiree 
distinct ways. 

First, the government charges that the defendants 
have developed and operated a scheme of exclusive or 
so-called ^‘full supply’’ contracts entered into betvreen 
the Producers Association and each distributor, whei’eby 
the latter agrees to buy his entire supply of milk from 
the Association and the Association undertakes, in tirn, 
to furnish all the milk required by the distributor. An 
integral part of this series of arrangements is claimed 
to be a uniform method of computing the price to be ])aid 
by each distributor for the milk purchased by him. It 
is an elaborate formula, known variously as the classi¬ 
fication plan or as the use plan. All milk sold to the dis¬ 
tributors is divided into three classes according to the 
manner in which the milk is used by them. Class I (con¬ 
sists of milk resold by the distributors as fluid milk. 
Class 2 is composed of milk transformed into cream. 

Class 3 comprises all unsold or surplus milk that 
1299 each distributor finds on his hands and which he 
sells for manufacture into by-products such as ice 
cream, cheese, and other dairy products. A different 
price is paid for the milk in each category, although in 
each instance the milk is of the same grade and quality. 
The Association periodically audits the books of every 
distributor in order to ascertain the amount used from 
him. 

Second, the government charges that the prices to be 
paid by the distributors were fixed by the joint action 
of the Producers’ Association and the distributors. The 
illegality in this procedure is claimed to be found in me 
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fact that each distributor did not negotiate with the 
Producers’ Association individually and separately, but 
that all the distributors bargained with the Association 
collectively as a group. 

Third, the government charges that the Producers’ 
Association and the distributors jointly fixed prices to 
be charged to the consumer. 

As a matter of convenience, the Court will discuss 
the second and the third aspect of the government charges 
before considering the first phase. 

At the outset the status of the Producers’ Association 
should be noted. It is a corporation constituting a co¬ 
operative association of farmers shipping milk to the 
Washington milk shed. It acts as the exclusive sales 
agent for its members. 

The Supreme Court has upheld an arrangement 
whereby the producers of coal within a specified area sold 
their entire produce to the same exclusive agency. Appa- 
la^hicm Coals, Inc. v. United States, 288 XJ. S. 344. 
1300 It is not necessary, however, to consider this 
aspect of the matter since farmers’ cooperatives 
are expressly exempted from the provisions of the anti¬ 
trust laws. Farmers have a special dispensation. They 
may combine with impunity. In so doing they may fix 
prices and restrain trade and commerce. 

Thus, Section 6 of the Clayton Act, 15 U. S. C. Section 
17, provides in part as follows: 

“Nothing contained in the antitrust law’s shall be con¬ 
strued to forbid the existence and operation of labor, 
agriculture, or horticultural organizations, instituted for 
the purposes of mutual help, and not having capital stock, 
or conducted for profit, or to forbid or restrain individual 
members of such organizations from lawfully carrying 
out the legitimate objects thereof; nor shall such organi¬ 
zations, or the members thereof, be held or construed to 
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be illegal combinations or conspiracies in restraint of 
trade, under the antitrust laws.’’ 

This provision was broadened by the Capper-Volstead 
Act, 7 XT. S. C. 291, the pertinent provisions of "^hich 
read as follows: 

^‘Persons engaged in the production of agriculmral 
products as fanners, planters, ranchmen, dairymen, nut 
or fruit growers may act together in associations, cor¬ 
porate or otherwise, with or without capital stock, in col¬ 
lectively processing, preparing for market, handling, and 
marketing in interstate and foreign commerce, such prod¬ 
ucts of persons so engaged. Such associations may have 
marketing agencies in common; and such associations and 
their members may make the necessary contracts and 
agreements to effect such purposes.” 

The balance of the section contains certain limitations 
which are not material for the purposes of this case. 

Consequently, the Maryland and Virginia Milk Pro¬ 
ducers’ Association, in marketing the milk shi]t)ped 
1301 by its members, and acting as their agent for that 
purpose, does not violate the Sherman Antitrust 
Act, even if in so doing it fixes prices and restrains 
trade. Its impunity ends, however, at the point where 
it commences to act in concert with others. Its exemp¬ 
tion ceases when it crosses the line of individual a(}tion 
and combines with other persons who are not farmrers. 
The Court of Appeals so held in this case and its ruling 
is the law of the case. 

The Supreme Court also reached the same condition 
in United States v. Borden Compcmy, 308 U. S. 188. 

The conclusion necessarily follow’s that the Produ<;ers’ 
Association may not be found guilty unless it conspired 
with the distributors and the resulting conspiracy was 
in violation of the Sherman Act. The activities of the 
Association, standing alone, may not be deemed ^a viola¬ 
tion of the statute. 


36 


The evidence introduced by the government tends to 
show that the Board of Directors of the Prodncers’ 
Association from time to time fixed the prices to be 
charged to the distributors. Whenever the price was 
changed defendsint Derrick, as Secretary-Treasurer of the 
Association, called a meeting of the distributors or their 
representatives. At this gathering he announced the 
new price. Occasionally some of the distributors pro¬ 
tested or asked for a reduction, but to no avail. In other 
words, the price was not fixed as a result of negotiations 
or discussions between representatives of the association 
and the distributors. It was determined by the associa¬ 
tion and imposed on the distributors. The 
1302 fact that the announcement was made in a meet¬ 
ing at which all distributors were present, instead 
of to each distributor separately does not constitute a 
violation of law. A conviction of a crime may not be 
predicated on such a hair-splitting refinement or fine¬ 
spun distinction. 

The conclusion is inescapable that there is no sub¬ 
stantial evidence to sustain a finding that the Producers 
Association combined with all the defendant distributors 
to fix the prices that the latter were to pay to the 
Association. 

We now pass to the third aspect of the alleged conspir¬ 
acy, namely, the fixing of prices to consumers. There is 
no evidence whatever that the Producers^ Association 
participated in any manner in determining prices to be 
charged to the consumers, except that on one occasion 
when a competitor of one of the defendant distributors 
reduced his retail prices, the Association temporarily 
committed itself to a price that would enable that dis¬ 
tributor to withstand the competition. This activity is 
hardly a participation in a conspiracy to fix prices. 

The government offered in evidence lists of prices 
charged by the defendant distributors to their consumers. 
The government contends that the prices were changed 
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by all of them on the same day and by the same amount, 
and seeks to draw an inference that this was done in 
concert This contention is untenable, for two reasons. 

First, the compilation of the lists shows that, Jis a 
matter of fact, prices were not always changed by 

1303 all the distributors on the same day or by the 
same amount Secondly, as was recently held by 

the Court of Appeals for the Eighth Circuit in Pevely 
Dairy Co. v. United States, 178 F. (2d) 363,369: 

‘‘We are clear that mere uniformity of prices in the 
sale of a standardized commodity such as milk is ne t in 
itself evidence of a violation of the Sherman Antitrust 
Act»» 

Whatever might be the case were this a civil action 
for an injunction, this evidence does not warrant a lind- 
ing of guilt on this aspect of the charge. 

This brings us back to the first and the most diiEcult 
aspect of the alleged conpiracy, namely, the use of ex¬ 
clusive or full supply contracts in conjunction with the 
classification or the use plan. The Producers’ Associa¬ 
tion brings to the District of Columbia and its environs, 
roughly, about 80 percent of the milk sold in that area. 
Prior to 1938 most or all of the distributors who ])ur- 
chased their supply from the Producers’ Association ^j^ere 
bound to it by a written, iron-clad “full supply” <5on- 
tract. Such contracts, standing alone and containing no 
other provisions, are not necessarily illegal. 

In Standard Oil Co. v. United States, 337 XT. S. :293, 
the Supreme Court, by vote of five to four, held that a 
series of such contracts under the circumstances of mat 
case constituted a violation of the Clayfon Act, which 
contains no criminal sanctions, but expressly left open 
the question whether the use of such contracts was] in 
contravention of the Sherman Act. 

In the case at bar most of the “full supply” con¬ 
tracts were cancelled in 1938 and have never been 

1304 renewed or restored. Most of the distribullors 
who purchase from the Producers’ Association! do 
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so on a day-to-day basis without any written contract. 
This is true of the two largest distributors, who handle 
about seventy percent of the milk sold by the Producers^ 
Association: Chestnut Farms-Chevy Chase Dairy Com¬ 
pany and Thompson’s Dairy, Incorporated. A few of the 
smaller distributors, however, who constitute a minority 
of the entire group, continued their written ‘^fuU sup¬ 
ply” contracts. These contracts were still in effect im¬ 
mediately prior to the return of this indictment. 

There may be some possible basis for a suspicion that 
there also existed an informal, tacit understanding be¬ 
tween the Producers’ Association and the other distrib¬ 
utors that the latter would deal exclusively with the 
Association, which, in turn, would supply their entire 
needs. Suspicion, however, is not evidence. The evi¬ 
dence, on the other hand, is entirely compatible with the 
contention that no such informal agreements exist, but 
that these distributors buy solely from the association 
purely as a matter of free choice, because in that manner 
they are assured of a reliable source of a large daily 
supply without which they could not properly serve their 
customers. Moreover, there are isolated instances of 
sporadic purchases by the distributors from sources out¬ 
side of the Association. 

In 1940 the Producers’ Association and the distributors 
entered into a formal marketing agreement imder the 
Agricultural Marketing Act. As required by the statute, 
the Secretary of Agriculture was a party to this 
1305 contract. The classification plan was one of the 
features of this agreement. The pertinent parts 
of the applicable provisions of the statute read as fol¬ 
lows (U. S. Code, Title 7, Sec. 608(b)): 

“In order to effectuate the declared policy of this 
chapter, the Secretary of Agriculture shall have the 
power, after due notice and opportunity for hearing, to 
enter into marketing agreements with processors, pro¬ 
ducers, associations of producers, and others engaged in 
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the handling of any agricultural conunodity or prdduct 


thereof, only with respect to such handling as is ii]( the 
current of interstate or foreign conunerce or which di¬ 
rectly burdens, obstructs, or affects, interstate or foreign 
commerce in such commodity or product thereof. The 
making of any such agreement shall not be held to he in 
violation of any of the antitrust laws of the United States, 
and any such agreement shall be deemed to be lawful.^’ 

Section 608(c) of the statute elaborately sets fort a in 
detail the procedure by which marketing agreements may 
be entered into and the provisions which may be in¬ 
cluded in the orders made by the Secretary of Agri cul¬ 
ture in connection therewith. It expressly authorizes re¬ 
course to a classification plan for arriving at price!; of 
milk. 

The intent of the Congress in enacting this statute 
seems clear. Marketing agreements, with prices to be 
fixed on the basis of some formula, seem necessary and 
desirable with regard to such agricultural products as 
milk. Yet, obviously such agreements might run ajfoul 
of the antitrust laws. The Congress, therefore, expressly 
authorized the making of such agreements and exemj|)ted 
them from the antitrust laws, but, in order to safeguard 
the public, it placed such agreements under governme:ital 
supervision. In other words, in order to secure exemp¬ 
tion from the antitrust laws, persons entering into 
1306 such marketing agreements were required to sub¬ 
mit themselves to regulation by the Secretary of 
Agriculture. The classification plan, in some form or an¬ 
other, was an inherent feature of such agreements as ap¬ 
plied to milk. 

The classification plan for arriving at the price of 
milk is generally regarded as economically sound because 
of the unique and exceptional features of the industry. 
By this means, however, the price is fixed more or less 
artificially—and I do not use “artificially’^ in any opi»ro- 
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brious sense—and is not reached as the result of the free 
play of the forces of competition, or the unrestrained 
operation of the law of supply and demand. The efficacy 
of the classification plan in this instance is advised by 
several “full supply’^ contracts. 

The power to determine or fix prices from time to time 
involves potential danger. In the hands of unscrupulous 
or rapacious men, such power may be wielded to the dis¬ 
advantage and detriment of the public. It may become 
oppressive as against competitors, and tyrannical as 
against consumers. In this case, to be sure, there is no 
evidence of the misuse of the power. The antitrust laws, 
however, are not aimed solely against abuse of the power 
to restrain trade unreasonably. They are directed 
against the very existence of the power. The Congress, 
no doubt having these considerations in mind, annexed 
a condition to the permission to enter into marketing 
agreements and to use the classification plan without re¬ 
gard to the antitrust laws. The condition is that the 
parties to the agreement should subject themselves to the 
supervision and regulation by the Secretary of Agri¬ 
culture. The Agricultural Marketing Act should, 
1307 therefore, be construed as authorizing marketing 
agreements and the use of the classification plan, 
and exempting them from the antitrust laws, provided 
the parties submit to supervision and regulation by the 
Secretary of Agriculture. Any other construction of 
the Act would render it nugatory and futile. 

The interpretation that this Court is placing upon the 
Agricultural Marketing Act is in harmony with that 
reached by the Supreme Court in United States v. Borden 
Company, 308 U. S. 188,198. 

In this instance the marketing plan remained in effect 
from 1940 to March 31, 1947. During the latter part of 
1946 the Producers’ Association became restive and began 
to chafe under the agreement Its members became in¬ 
dignant at the action of the Secretary of Agriculture in 
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adjusting the price of milk in accordance with the fluc¬ 
tuations of the price of butter on the Commodity Ex¬ 
change in New York. This attitude does not seem to be 
entirely unreasonable, since prices on commodity! ex¬ 
changes are affected by speculative influences and, ti[ere- 
fore, farmers in Maryland and Virginia might have had 
good ground for objecting to the linking of the prices of 
their milk to the price of butter on the New York Com¬ 
modity Exchange. It is not for this Court, howevei, to 
pass on the reasonableness of the Secretary’s action. 


The fact remains that, irrespective of what its reason or 
purpose might have been, the Producers’ Association had 
a legal right to withdraw its assent to the marke ting 
agreement. This is what the association did. The 
1308 marketing agreement ceased to be effective as of 
March 31,1947, and has not been renewed. 

The Producers’ Association and the distributors con¬ 
tinued to operate, however, in the same manner as they 
did under the marketing plan. The “fuU supply” con¬ 
tracts with four of the distributors—Safeway Stores, 
Incorporated; Richfield Bairy Corporation; Har'/ey 
Dairy, Incorporated; and Alexandria Dairy Products 
Company, Incorporated, expressly incorporated by refer¬ 
ence the provisions of the marketing agreement. '|?he 
price was still to be determined on the basis of the classi¬ 
fication plan embodied in the marketing agreement wijich 
had been abandoned. The only difference in the situa¬ 
tion was that the Producers’ Association liberated itself 


from government control. It retained the benefits and 
advantages of the marketing agreement but repudiated 
its burdens. In the opinion of the Court it could not 
legally do both. No doubt the Producers’ Association 
assumed in good faith that it was acting within its 
rights. In this, however, it was mistaken. 

The Court is of the opinion that ^‘full supply” con¬ 
tracts which embodied the classification plan for ariiv- 
ing at the price of milk constituted, in effect, agreements 
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to fix prices. It is well settled that an agreement to fix 
prices of a commodity is per se an unreasonable restraint 
of trade and, therefore, a violation of the Sherman Act. 
This principle was laid down in two leading cases de¬ 
cided by the Supreme Court: Umted States v. Trenton 
Potteries, 273 U. S. 392, at 397, et seq., and United States 
V. Socony Vacuum Oil Co., 310 U. S. 150, at pages 212 
et seq. 

1309 The conclusion is inescapable that there is sub¬ 
stantial evidence justifying a finding that the oper¬ 
ation of the “full supply” contracts embodying the classi¬ 
fication plan constituted a scheme for controlling and fix¬ 
ing prices of milk sold by the Association to the distrib¬ 
utors, and, therefore, is an illegal restraint of trade in 
contravention of Section 3 of the Sherman Act. 

In justice to all, it should be observed that there is 
no evidence that any of the defendants acted in bad faith 
or that any of the defendants was actuated by any ma¬ 
levolent motive or pursued an evil design, or that any 
defendant engaged in any unethical practice, or in any 
manner oppressed either any competitor or the public. 
Moreover, there is no evidence that the prices fixed were 
unreasonable or that either the competitors or the 
consuming public were in any way actually harmed or 
prejudiced. There is an honest difference of opinion 
between the Government and some of the defendants as 
to whether the course of conduct just described was per¬ 
mitted by law. This question could well have been settled 
by a civil action without a criminal prosecuton with all 
its implications. 

In view of the considerations just summarized, the 
motion for a judgment of acquittal is granted in respect 
to those defendants who were not parties to “full sup¬ 
ply” contracts during the three-year period immediately 
preceding the filing of the indictment, to wit. Chestnut 
Farms-Chevy Chase Dairy Company; Thompson’s Dairy, 
Incorporated, and Simpson Brothers, Incorporated. 
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The motion for a judgment of acquittal is deni(‘d in 
respect to the remaining defendants, to wit, 
1310 Maryland & Virginia Milk Producers Association; 

Alexandria Dairy Products Company, Incorpo¬ 
rated; Richfield Dairy Corporation; Harvey Dairy, Incor¬ 
porated; Safeway Stores, Incorporated, and B. B. DeiTick. 

As to the latter group of defendants this proceeding 
will be limited and restricted to the subject of ‘‘full 
supply contracts embodying the classification plan. 

/s/ Alexander Holtzoff 

United States District Judge. 

May 15,1950. 

* • * « 

1312 Filed May 17 1950 Harry M. Hull, Clerk 

Judgment 

United States of America 

V. 

Maryland and Virginia Milk 
Producers Association, Inc. 

Criminal No. 294-48 

On this 16th day of May, 1950, came the attorney! for 
the government and the defendant appeared by 
Ellwood Seal, Esquire and William E. Leahy, 

It is adjudged that the defendant has been 
upon its plea of not guilty and a finding of gui 
the offense of Violation of Section 3, Title 15; T 
States Code and the court having asked the d 
whether it has anything to say why judgment sh 
be pronounced, and no sufficient cause to the 
being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as 
and convicted. 

It is adjudged that the defendant pay a fine of 
Hundred ($500.00) Dollars. 

/s/ Alexander Holtzoff 

United States District 
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• • • • 

1313 Filed May 17 1950 Harry M. Hall, Clerk 

Judginent 

United States of America 

V. 

RicMeld Dairy Corp. 

Criminal No. 294-48 

On the 16th day of May, 1950 came the attorney for 
the government and the defendant appeared hy coansel, 
W. Gwynn Gardiner, Esqaire 
It is adjadged that the defendant has been convicted 
apon its plea of not gailty and a finding of gailty of 
the offense of Violation of Section 3, Title 15; United 
States Code and the coart having asked the defendant 
whether it has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary be¬ 
ing shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant pay a fine of One 
Hundred ($100.00) Dollars. 

/s/ Alexander Holtzoff 

United States District Judge. 

• • • • 

1314 Filed May 17 1950 Harry M. Hull, Clerk 

Judgment 

United States of America 

V. 

Safeway Stores, Inc. 

Criminal No. 294-48 

On this 16th day of May, 1950 came the attorney for 
the government and the defendant appeared by counsel, 
Arthur Hanson, Esquire 



45 


It is adjudged that the defendant has been conijlcted 
upon its plea of not guilty and a finding of guil^ of 
the offense of Violation of Section 3, Title 15; XJlnited 
States Code and the court having asked the defendant 
whether it has anything to say why judgment should not 
be pronounced, and no sufficient cause to the comxary 
being shown or appearing to the Court,' 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant pay a fine of One 
Hundred ($100.00) Dollars. 

/s/ Alexander Holtzoff 

United States District Judge. 

r 

• • • • 

1315 Filed May 17 1950 Harry M. Hull, Clerk 

Judgment 

United States of America 

V . 

B. B. Derrick 
Criminal No. 294-48 

On this 16th day of May, 1950 came the attorney for 
the government and the defendant appeared in person 
and by counsel, William E. Leahy, Esquire, and Wi’liam 
J. Hughes, Jr., Esquire. | 

It is adjudged that the defendant has been conviked 
upon his plea of not guilty and a finding of guilty of I the 
offense of Violation of Section 3, Title 15; United States 
Code and the court having asked the defendant whether 
he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary bkng 
shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant pay a fine of v)ae 
Hundred ($100.00) Dollars. 
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It is adjudged tliat payment of the said fine be and 
is hereby suspended. 

/s/ Alexander Holtzoff 

United States District Judge. 

• • • • 

1316 Filed May 23 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name of address of appellant Maryland <& Virgima 
Milk Producers Association, Incorporated, 1756 K Street, 
N. W., Washington, D. C. 

Name and address of appellant's attorney 

Elwood H. Seal, Esq., 726 Jackson Place, N. W. Wash¬ 
ington, D. C. 

William E. Leah/y, 821 - 15th Street, N. W., Washing¬ 
ton, D. C. 

William J. Hughes, Jr., 821 - 15 Street, N. W., Washing¬ 
ton, D. C. 

Offense Violation of 15 U. S. C. Sec. 3. 

Concise statement of judgment or order, giving date, 
and any sentence Guilty—Sentenced tg pay fine of $500.00, 
May 16,1950 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

May 23,1950 

Date 

Maryland and Virginia Milk 
Producers Association, Incorporated 
Appellant 
/s/ Elwood Seal 
/s/ William E. Leahy 
/s/ Wm. J. Hughes, Jr. 

Attorneys for Appellant 
• • • • 
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1317 Filed May 23 1950 Harry M. Hull, Clerk 

Notice of Appeal 
Name and address of appellant 

Richfield^ Dairy Gorporatiort, 1230 South Capitol St* 
Wash. D. C. f 

Name and address of appellant’s attorney 
W. Gwyrm Gardinerj Esq. Woodward Buildmg, Wash¬ 
ington, D. C. 

Offense—Violation of 15 U. S. C. Sec. 3 
Concise statement of judgment or order, giving' date, 
and any sentence 

Guilty—Sentenced to pay fine of $100.00, May 16, 1950. 
I, the above-named appellant, hereby appeal :o the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Ma/y 23,195(li 
Date 

Kichfield Dairy Corporation 

Appellant 

/s/ W. Gwynn Gardiner, Esq. 

W. Gwynn Gardiner 
Per W. Eh. 

Attorney for Appellant. 

• • • « 

1319 Filed May 23 1950 Harry M. HuU, Clerk 

Notice of Appeal 
Name and address of appellant 

Bruce B. Derrick, 1756 K Street, N. W. Washi\igton, 

D. C. 

Name and address of appellant’s attorney 
William E. Leahy, Esq. 821-15th Str^eet, N. W. Wash¬ 
ington, D. C. 

William J. Hughes, Jr. 821 - 15th Street, N. W., Wash¬ 
ington, D. C. I 



48 


Offense— Violation of 15 U. S. C. Sec. 3 

Concise statement of judgment or order, giving date, 
and any sentence 

Guilty—Sentenced to pay fine of $100.00, payment sus¬ 
pended May 16,1950 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

May 23,1950 
Date 

/s/ Bruce B. Derrick 
Appellant 

/s/ William E. Leahy 
/s/ Wm. J. Hughes, Jr. 

William E. Le^iy 
Attorney for Appellant. 

• • • • 

Gov. Ex. No. 1 
Agreement Between 
Richfield Dairy, Inc., Washington, D. C. 
and the 

Marylcmd and Virginia Milk Producers^ Association, 
Inc., Washington 6, D. C. 

The undersigned milk distributor, engaged in the dis¬ 
tribution of milk, cream and/or other milk products in 
Washington, D. C., and vicinity, hereinafter called the 
Distributor, agrees to buy his entire supply of milk, 
cream, milk and skim milk for manufacture of cottage 
cheese and/or other dairy products, excluding butter, 
packaged cheeses, and powdered and condensed milk, 
from the Maryland and Virginia Milk Producers’ Asso¬ 
ciation, Incorporated, hereinafter called the Association, 
and the Association agrees to supply him with all such 
milk, cream, and/or other dairy products for use in his 
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o^vn plant during the period hereinafter stated, oh the 
terms and conditions hereinafter stated. i 

The Distributor shall pay to the Association fcjr all 
milk, creaun, and/or other dairy products sold and deliv¬ 
ered to it by the Association not less than the Iviinijmum 
Class prices, in the manner and in the amount pro¬ 
vided for in the Marketing Agreement and Order for the 
Washington Marketing Area, which agreement has been 
approved by the United States Secretary of Agriculture 
and became effective February 1, 1940, and as amended 
thereafter. A copy of said Marketing Agreement and 
Order is attached hereto as Exhibit “A^’ and by refer¬ 
ence made a part hereof. Should the amount of or the 
manner of determining the price to be paid for milk, 
cream, and/or other dairy products sold and delivered in 
the Washington Marketing Area be changed herejifter 
by amendment to the said Marketing Agreement and 
Order or by a new Marketing Agreement and Cjrder 
which becomes effective subsequent to the date hereof, 
said new price or- prices or new method of determining 
the same shall, for the purpose of this Agreement, be¬ 
come effective as of the day when said amendment or 
new agreement becomes effective. 

In the event said Marketing Agreement and Order is 
terminated and not immediately replaced by a new agree¬ 
ment and order, the price to be paid and settlement 
arrangements for milk, cream, and/or other dairy prod¬ 
ucts sold and delivered hereunder shall be that -brice 
charged and arrangements in effect with all full-supply 
distributors buying District of Columbia or Maryland- 
inspected milk. 

In case of strike, lockout, riot, war, rebellion, fire, 
earthquake, epidemic, flood, drought, shortage of milk 
supply, or act of God which shall render it impos¬ 
sible for said Association to deliver or Distributor 
to handle or dispose of milk, cream and/or other dairy 
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products to be sold or received under this Agreement, no 
liability for non-compliance with this Agreement caused 
thereby shall exist or arise during the time of continuance 
thereof. In case of a short supply, the Association agrees 
to pro-rate its production on a percentage of sales 
basis with each and every buyer of milk, cream, and/or 
other dairy products as near as is possible to do so, and, 
in case of being unable to supply milk, cream, and/or 
other dairy products from locally-produced sources, it will 
be the duty of the Association to attempt to purchase for 
the Distributor’s account, from outside sources, milk, 
cream and/or other dairy products. 

The Distributor agrees to keep true, fuU, and accurate 
records and accounts showing all milk, cream, and/or 
other daily' products received by him or at his plant dur¬ 
ing the period named; its source, quality, and quantity; 
the disposition made thereof, with dates and quantities; 
render true and accurate summaries thereof, in necessary 
detail to the Association at the time of or prior to the 
settlements hereinbefore provided to be made therefor; 
and that the Association shall have full opportunity to 
check and test the sufficiency and accuracy of such rec¬ 
ords, accounts, and summaries; and to that end shall be 
permitted to have one or more representatives on the 
premises of the Distributor where such milk is received, 
handled, processed, and prepared for sale and delivery 
at any and all times and occasions, with permission to 
take inventories of all products at any time, to have 
access to all salesmen’s daily load sheets and return 
sheets and all other records or memoranda covering 
route sales; permission to check all sales; to see and 
check separation of cream; and to take samples of milk 
and cream from any cans or containers on the premises. 

The payment for all milk shall be made according to 
the average of not less than five separate butterfat tests 
of each producer’s delivery during each month, conducted 
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by an independent laboratory acceptable to tbe Distrib¬ 
utor and the Association. The Association shall pay one- 
half and the Distributor shall pay one-half of the cost 
of such butterfat tests. Both the Distributor and| the 
Association agree to accept as final the average ol the 
five samples taken by the above laboratory for a basis 
of settlement. The Association shall have the privQege 
to check weights and butterfat tests at the plant at any 
and all times. 

The Distributor shall render to the Association not 
later than the fourth day of each month an accountir g of 
all milk purchased during the preceding period. )Pay- 
ment for all such milk, cream and/or other dairy j|rod- 
ucts shall be made direct to the Association daily on esti¬ 
mates furnished by the Association, subject to adjust¬ 
ment based on complete billing at the end of the month. 
Any under- or over-payment resulting from daily pay¬ 
ments as compared to the total billing for the month ishall 
be paid at once. Final adjustment as a result of audit 
of receipts and sales shall be settled immediately upon 
determination of the audit adjustment. 

For such milk and/or cream as the Distributor receives 
hereunder from locally-approved sources but does not 
need to supply his fluid milk and fluid cream demand and 
converts daily into standardized 40% merchantable cream 
from the current receipts of milk of that day, and [pas¬ 
teurizes, reporting daily the surplus so converted, and 
delivers the same to such designated point in Washing¬ 
ton, D. C., or on such railroad car or truck as the man¬ 
ager of the Association may direct, the Distributor shall 
receive credit at the Class prices on the same basis as 
other distributors purchasing their full supply from the 
Association, provided that the Distributor provides the 
Association with a copy of a signed delivery receipt for 
each delivery; provided, further, however, that the Asso¬ 
ciation, whenever it needs additional milk for fluid milk 
or fluid cream, may require from time to time any milk 
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or cream not needed by the Distributor to meet daily 
fluid sales, to be returned in kind before separation, in 
which event he shall receive credit therefor at the Class 
price; provided, further, that the Association may at its 
discretion move or remove shipper or shippers from the 
Distributor to the extent necessary to reduce the daily 
deliveries to the Distributor to the daily fluid needs 
of the Distributor. 

This contract is to become effective as of December 11, 
1946, and continue in effect until the notes and mort¬ 
gages given by the Richfield Dairy to the Association 
have been fully paid and released of record, and to such 
date as another agreement is entered into unless either 
party gives to the other notice in writing not later than 
sixty (60) days after the release of said notes and mort¬ 
gages that it will no longer be bound thereby. 

MARYLAND AND VIRGINIA MILK 
PRODUCERS»ASSOCIATION, INC. 

By: /s/ B. B. Derrick 
Secretary-Treasurer 

(SEAL) 

WITNESS: 

/s/ W. B. Hooper 

DISTRIBUTOR: RICHFIELD 
DAIRY CORPORATION 
By: /s/ Georgia Riganis Pres. 

WITNESS: 

/s/ Paul F. Needling 

(SEAL) 
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Gov. Ex. No. 6 

LUCERNE MILK COMPANY 
Division of Safeway Stores, Incorporated 
2040 West Virginia Avenue, N. E. 

Washington 2, D. C. 

May 21, 1946 

To the Maryland & Virginia Milk Producers’ Ass 
1756 K St., N. W. 

Washington, D. C. 

Gentlemen: 

In consideration of your agreeing to move certain 
cated ‘‘producer milk” from our plant, which 
properly consigned to us, in order that we may 
certain “emergency milk,” for which we have 
we agree to pay to the Maryland and Virginia Milk | Pro¬ 
ducers’ Association, Inc., the difference between the Class 
I price and the Class II price (as defined in the Federal 
Market Order No. 45, or as may be amended, on that 
number of pounds of “emergency milk” used in Class I 
as shown by the Market Administrator’s audits, vj^hich 
milk otherwise would have been in a lower classification 
if the “producer milk” had been received and rets,ined 
in our plant. I 

This agreement to be in effect for the month of May 
1946 and each month thereafter, as long as the ajbove 
condition exists. 

Very truly yours, 

/s/ J. A. Ward 
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September 8,1944. 

Mr. D. E. Rakestraw, 

Rakestraw^s Dairy Prodncts, 

Mechanicsbnrg, Pa. 

Dear Mr. Rakestraw: 

Enclosed is executed copy of contract for one tank of 
milk from Rakestraw’s Dairy Prodncts to the Lucerne 
Cream & Butter Company, 2040 West "Virginia Avenue, 
N. E., Washington 2, D. C. 

Very truly yours, 

V. T. Doyle. 

VTDrhc 

Enel. 

Md. and Va. Milk Prod. Assn., Inc. 

1756 K Street, N. W. 

Washington, D. C. 


LUCERNE CREAM & BUTTER CO., DIVISION 
Safeway Stores, Incorporated 
2040 West Virginia Avenue, N. E. 
Washington 2, D. C. 

Atlantic 9^8 


September 6,1944 


Maryland & Virginia Milk Producers’ Assn. 


1756 K Street, Northwest, 
Washington 6, D. C. 

Gentlemen: 


Attn.: Mr. Vernon Doyle 


Enclosed are two (2) executed copies of contract for 
one (1) tank of milk per week from Rakestraw’s Dairy 
Products. 
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We wish, to thank the Association for their help i(n se¬ 
curing this milk for us. 

Sincerely yours, 

/s/ J. E. Ward 

J. E. Ward, Manader 
LUCERNE CREAM & BUTTER CO., I)|v. 
SAFEWAY STORES, INC. 

JEW:ST 

Md. and Va. Milk Prod. Ass^n., Inc. 

1756 K Street, N. W. 

Washington, D. C. 

RAKESTRAW^S 
Since 1903 

DAIRY PRODUCTS 

Milk - Cream - Condensed Milk - Evaporated MiliJ 


Butter - Cheese - Skim Milk Powder - Ice Cream 

Mechanicsburg, Pa. 

July 27 th, 194^ 

Lucerne Cream & Butter Co., 

2040 W. Virginia Ave., N. E. 

Washington, D. C. 

Gentlemen: 

Confirming arrangement made with the Maryland & 
Virginia Milk Producers’ Association by Mr. E. H. J^ur- 
low of Lancaster, Pa., this 27th day of July, 1944, we 
agree to sell and you agree to purchase raw milk from 
our plant located at Mechanicsburg, Pennsylvania with 
.the following understanding: 

QUANTITY We are to ship you one tank load of 
milk, approximately 24,650 lbs. each, from our plant at 
Mechanicsburg, Pa. on Friday of each week. We are to 
sell and you are to purchase milk as above beginning 
with the shipment of August 4, 1944 to and inclu<^ng 
the shipment of March 26th, 1945. 
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PRICE You are to pay us in accordance with the 
provisions of OPA order G-I regulating inter-handler 
sales, effective April 1, 1944, which as you are no doubt 
aware, limits the price we can charge for handling and 
sales expense to 30^ per hundred, plus the cost of trans¬ 
portation and transportation tax. 

The base price used in establishing our farmers’ price 
will be $3.82 for 4% milk, which is the Washington 
Class I Federal price in our zone. To this there will, 
therefore, be added 4^^ for every point butterfat above 
4% or 4^ subtracted for every point below 4%. 

The hauling rate will be per hundred from Me- 
chanicsburg. Pa., to Washington, D. C. plus 3% trans¬ 
portation tax. 

But, it is understood that such costs are subject to any 
change made by OPA or action by any other Govern¬ 
mental Authority fixing the price to be paid to pro¬ 
ducers or regulating our charges to handlers. However, 
in such event, we shall confer and endeavor to adjust 
matters equitably and to our mutual satisfaction. 

HAULING We have arranged to have the hauling 
done by John S. Ewell of New Holland, Pennsylvania, 
and he agrees to accept the above hauling rates as 
quoted. However, we cannot maintain the maintenance 
of these rates and should he, at any time, increase same 
and you are not willing to pay the charges asked, then 
the milk will be sold f. o. b. our plant at Mechanics- 
burg, Pennsylvania, if hauling can be arranged to Wash¬ 
ington, D. C. with some other hauler. If not, the contract 
will be cancelled immediately. 

PAYMENTS We will invoice you weekly for week 
ending with shipments on Friday, for which payment 
shall be made on or before Friday of the week follow¬ 
ing shipment. 

Neither of us shall be liable for inability to perform 
due to fire, flood, acts of God, labor troubles or with¬ 
holding of milk by producers, drought, or Governmental 
restrictions due to the war. 
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This milk to comply with the District of Columbia Health 
Department regulations and inspection at all times. 

BAKESTBAW^S DAIBY PBODUCTS 
/s/ D. B. Bakestraw 

LUCEBNE CBEAM & BUTTEB CO. 

/s/ J. D. Weymer 

SAFEWAY STOBES 
Incorporated 

Distribution Without Waste 
Post Office Box 1830 
1845 Fourth Street, Northeast 
Washington, D. C. 

January 13,1943 

Mr. B. B. Derrick, 

Secretary-Treasurer, 

Maryland and Virginia Milk 
Producers^ Association, Inc., 

1756 K Street, N. W. 

Washington, D. C. 

Dear Mr. Derrick; 


With reference to your letter of January 7th ad¬ 
dressed to our Mr. Upton, this is to advise that the change 
in our corporation wdll have no effect on our contractual 
relationship with your company to furnish our full sup¬ 
ply of milk. 

Very truly yours, 

SAFEWAY STOBES, INC. 

By: /s/ J.D. Weymer 
J. D. Weymer 

JDW :1m 

Md. and Va. Milk Prod. Ass’n., Inc. 

1756 K Street, N. W. 

Washington, D. C. 


/' 
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THIS AG-BEEMENT, made and entered into as of the 
11th day of June 1940, by and between 
MABTLAND AND VIBGINIA MILK PBODUCEBS^ 
ASSOCIATION, INCOBPOBATED, hereinafter called 

ASSOCIATION 

and 

THE LUCEBNE CBEAM AND BUTTEB COMPANY 
a California corporation hereinafter called 
DISTBIBUTOB 
WITNESSETH: 

For and in consideration of the mutual covenants and 
agreements hereinafter set forth, the parties hereto have 
agreed and do hereby agree as follows, to-wit: 

(1) Distributor agrees to purchase from Association, 
and Association agrees to supply, sell and deliver to Dis¬ 
tributor during the full term hereof, at the prices and upon 
the understanding, terms and conditions hereinafter set 
forth, Distributor’s entire requirements for fluid milk 
and/or cream for use and distribution within the Wash¬ 
ington Metropolitan Area. The milk and/or cream pur¬ 
chased and sold hereunder shall be delivered to the Dis¬ 
tributor daily in quantities governed by the Distributor’s 
daily requirements as notified from time to time at least 
three days before any change. 

(2) Fluid milk and fluid cream to be delivered here¬ 
under shall comply in all particulars with the standards 
of quality for milk and cream sold for human consumption, 
as fixed and established by the District of Columbia. 

(3) Distributor shall pay to the Association for all 
milk and/or cream sold and delivered to it by the Asso¬ 
ciation the minimum prices, according to the use to which 
said milk and/or cream is put, in the manner and in the 
amount provided for in the Marketing Agreement and 
Order for the Washington Marketing Area, which agree¬ 
ment has been approved by the United States Secretary 
of Agriculture and became effective February 1, 1940. A 
copy of said Marketing Agreement and Order is attached 
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hereto as Exhibit and by reference made a part 

hereof. Should the amount of or the manner of d<iter- 
mining the price to be paid for milk or cream sold and 
delivered in the Washington Marketing Area be chai^ged 
hereafter by amendment to said Marketing Agreeijient 
and Order or by a new Marketing Agreement and 0::der 
which becomes effective subsequent to the date heieof, 
said new price or new method of determining the same 


shall, for the purpose of this agreement, become effective 
as of the date when said amendment or new agreement 
becomes effective. 

In the event said Marketing Agreement and Order is 
terminated and not immediately replaced by a new agree¬ 
ment and order, the price to be paid and settlement ar¬ 
rangements for milk or cream sold and delivered hereunder 
shall be that price charged and arrangements in effect -vdth 
all other full supply distributors buying District of Col am- 
bia inspected milk. 

In no event shall the Association sell milk to any other 
full supply distributor distributing milk or cream for fluid 
consumption and holding a District of Columbia Health 
Department permit at a lesser price than that charged 
Distributor hereunder and upon more favorable termsf or 
conditions than those contained in this agreement. 

For such milk and/or cream as the Distributor receij^es 
hereunder but does not need to supply his fluid milk and 
fluid cream demand and converts daily into standardiised 
40% merchantable cream from the current receipts of ntilk 
of that day, and pasteurizes, reporting daily the surplus 
so converted, and delivers the same to such designated 
point in Washington, D. C. or on such railroad car or 
truck as the Manager of the Maryland and Virginia Milk 
Producers’ Association, Inc., may direct, the Distributor 
shall receive credit for the 4% milk equivalent, provided 
that the Distributor provides the Association with a copy 
of a signed delivery receipt for each delivery, provided, 
further however, that the Association, whenever it needs 
additional milk for fluid milk or fluid cream, may require 


60 


from time to time any milk or cream not needed by the 
Distributor to meet daily fluid sales, to be returned in 
kind before separation, in which event he shall receive 
the equivalent credit therefor; provided, further, that the 
Association may at its discretion move, or remove shipper 
or shippers from the Distributor to the extent necessary 
to reduce the daily deliveries to the Distributor to the 
daily fluid needs of the Distributor. 

The Association also agrees to supply the Distributor 
a proportionate share of the Association’s total surplus 
under Federal Order #45, approximating the proportion 
of its full supply purchases hereunder to the total quantity 
of milk sold by the Association for fluid milk and cream 
consumption. All milk shall be delivered to the Distributor 
f. 0 . b. its creamery plant, Washington, D. C. 

(4) Should any milk or cream delivered to the Distrib¬ 
utor by the Association not conform with the quality re¬ 
quirements provided for herein, the Distributor may at 
its option refuse to receive said milk or cream and notify 
the Association of such condemnation. It is further mu¬ 
tually agreed that in case of dispute arising over whether 
milk or cream is merchantable, that the Philadelphia Dairy 
Laboratories, 1717 North Capitol Street, Washington, D. C. 
will be the sole arbitrator. 

(5) Payment for all milk shall be made according to 
the average of not less than five separate butterfat tests 
of each producer’s delivery during each month, conducted 
by an independent laboratory acceptable to the Distributor 
and the Association. The association shall pay one-half 
and the Distributor shall pay one-half of the cost of such 
butterfat testing. The Association shall have the privilege 
to cheek weights and butterfat tests. 

(6) Wherever it is possible to do so, the Association 
agrees that it will permit the Distributor to choose and 
determine the producers from whom fluid milk and/or 
cream is to be delivered to the Distributor. In the event 
Distributor’s requirements increase after the date of this 
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agreement, the Association agrees that it will furnish to 
the Distributor a list of the names of all dairymen |rom 
whom additional milk or cream may be obtained, and 
will permit Distributor to designate the above producers 
whose milk shall be delivered to the Distributor hereunder. 
In the event Distributor finds it necessary to curtail its 
purchase of fluid milk or cream. Distributor shall have 
the right to designate in the above manner the producers 
whose milk or cream is no longer to be delivered to it. 

(7) In case of strike, lockout, riot, war, rebellion, jfire, 
earthquake, epidemic, flood, drought, or act of God which 
shall render it impossible for said Association to deliver 
or Distributor to handle or dispose of milk or cream to 
be sold or received under this agreement, no liability for 
non-compliance with this agreement caused thereby shall 
exist or arise during the time of continuance thereof. 

(8) The Distributor agrees to keep true, full and ac¬ 
curate records and accounts showing all milk and/or criam 
received by him or at his plant during the period named; 
its source, quality and quantity; the disposition m|ade 
thereof, with dates and quantities; render true and accu¬ 
rate summaries thereof, in necessary detail to the Asso¬ 
ciation at the time of or prior to the settlements her(un- 
before provided to be made therefor, and that the Asso¬ 
ciation shall have full opportunity to check and test the 
sufficiency and accuracy of such records, accounts and 
summaries, and to that end shall be permitted to have one 
or more representatives on the premises of the Distributor 
where such milk is received, handled, processed and pre¬ 
pared for sale and delivery at any and all times and 
occasions with permission to take inventories of all prod¬ 
ucts at any time to have access to all salesmen’s daily 
load sheets and return sheets and all other record lor 
memoranda covering route sales, permission to check lall 
sales, to see and check separation of cream; and to t^ke 
samples of milk and/or cream for any cans or containers 
on the premises. 
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(9) In the event that any law or mling or order of a 
competent Governmental anthority conflicts with any of 
the provisions of this agreement, then for so long as such, 
law, ruling or order remains in full force or effect, any 
provision or provisions of this agreement in conflict there¬ 
with shall be deemed suspended, and the other provisions 
not so effected shall remain in full force and effect. 

(10) Any notice required or permitted to be given 
hereunder shall be in writing and may be given through 
personal service or by depositing such notices in the United 
States Registered Mail, with postage prepaid addressed 
to the party to whom it is given at the address hereinafter 
set opposite its name, or at such other address as may be 
designated by such party in writing from time to time. 

(11) This agreement shall continue in effect xmtil ter¬ 
minated by either party giving ninety (90) days^ written 
notice of termination to the other party. 

(12) This agreement shall not be assigned or trans¬ 
ferred by either party without consent of the other party. 

IN WITNESS WHEREOF, on the day and year first 
above written the parties hereto have caused this agree¬ 
ment to be executed by their respective officers thereunto 
duly authorizd. 

MARYLAND AND VIRGINIA MILK 
PRODUCERS’ ASSOCIATION, 
INCORPORATED 
By /s/ B. B. Derrick 
Secy-Treas. 

Address 932 Philadelphia Avenue 
Silver Spring, Maryland 

THE LUCERNE CREAM AND 
BUTTER COMPANY 
By /s/ R. C. Sneed 
Pres. 

Address 2040 West Virginia Avenue 
Washington, D. C. 
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William B. Hooper 


Direct Eooamination 


BY ME. WINN: 


84 A Mr. Winn, when yon asked me for the 
Wakefield contract that was in effect in March, 

193&- 

Q 1948. A —1948, we had no contract in effect at 
that time. 

85 Q With what dairy was that? A Wakefield 
Dairy. That was the latest contract we had in 

our files, but it was not in effect. 

Q When was the contract which is Government ! Ex¬ 
hibit 2 terminated, Mr. Hooper? A As of September 
30,1938. 

Q Does that mean that the Maryland & Virginia Ik/[ilk 
Producers Association has not supplied the Wakefield 
Dairy with milk since September 30, 1948? A No, sir. 

Q Will you point out to the Court in what the ar¬ 
rangement— 

BY THE COUKT: 

Q When you say ‘^No, sir,^’ do you mean that you 
have not supplied ? A No, sir; we have supplied. 

BY MR. WINN: 

Q Did you supply milk to the Simpson Brothers 
Dairy up to March 8,1948 ? A Yes, sir. 

Q Are you familiar with the terms and conditions 
under which milk was supplied between termination of 
the contract and March 8,1948 ? A Yes, sir. 

Q In how do those terms differ from the terms of 
the contract which has been put into evidence as 

86 Government Exhibit 2? A No way except as to 
price and some minor changes in classification. I 
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Q Those changes as to price and minor changes as to 
classification were applicable to all concerns to w’hom 
the association furnished milk during that period, Mr. 
Hooper? A Yes, sir. 

• • • * 

BY MR. WINN: 

Q Now I ask for the contract with— A Alexandria. 

Q —^Alexandria Dairy. Was this contract in effect 
March 8,1948, Mr. Hooper? A Yes, sir. 

MR. WINN: This contract, which bears the effective 
date of June 23, 1941, is offered in evidence as Govern¬ 
ment Exhibit No. 3. 

THE COURT: It may be admitted. 

(The document referred to was marked as Govern¬ 
ment Exhibit No. 3 and received in evidence.) 

87 BY MR. WINN: 

Q Now, do you have the most recent contract 
with Chestnut Farms-Chevy Chase Dairy? A This is 
the most recent contract with Chestnut Farms Dairy. 

Q This contract which you hand me is effective as 
of November 1, 1937. Do you mean by the answer 
which you just gave me that it was subsequently termi¬ 
nated? A Yes, sir. 

Q When was it terminated? A September 30, 1938. 

Q Did the Maryland & Virginia Milk Producers 
Association continue to provide milk to (the Chestnut 
Farms-Chevy Chase Dairy between September of 1938, 
and March 8 of 1948? A Yes, sir. 

Q And were the terms and conditions under which 
the milk was supplied during that period at all different 
from the terms and conditions which were in effect in the 
contract which you have just handed me? 

MR. WHITEFORD: I object to that. 

THE COURT: What is the ground of your objection? 

MR. WHITEFORD: Why, here is a contract termi¬ 
nated ten years ago. Here is the office manager that in 
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effect is being asked, by a broad-gauge, general 
tion, bow for those ten years after that time 

88 was furnished or bought by Chestnut Farms 
the association. 

THE COURT: Well, if he knows, he may answer, 
he does not know, he can say, do not know.^^ 
think the question is admissible. 

MR. WHITEFORD: I do not mind the 
of it, but I object very much to saying in what 
it was different from the terms of this contract, 
if he wants to testify how we bought milk and when 
at what prices and circumstances, and wants to go 
all that, I am perfectly willing that he shall, but not as 
far as this contract is concerned. 

THE COURT: I will overrule the objection. 

MR. WHITEFORD: I may say that I raise one otlier 
objection: That whatever was done under this contract 
is certainly barred by the statute of limitations, anc. I 
think that if we are going to go back into this ancient 
history, there is going to be hardly any stopping place. 

THE COURT: No. I admitted it only for the pur¬ 
pose of showing what the practice was during the period 
of the three-year statute of limitations and not for the 
purpose of showing what the practice was as of the 
date of the contract, and I am admitting it with that 
limitation. 

MR. WHITEFORD: You admit it to show what the 
practice during the statutory period was? 

THE COURT: Yes, because this present qu<is- 

89 tion will bring out, I presume, what the practice 
was during the statutory period. I am going to 

limit this case to the statutory period, of course. 

]\fR. WHITEFORD: Yes. Well, if they want to 
prove under what arrangement we bought the milk— 

THE COURT: I have overruled the objection. 

MR. WHITEFORD: All right. 

MR. LEAHY: Is that such an objection as will int^re 
to the benefit of all of us ? 
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THE COURT: Oh, yes, of course. 

MR. WINN: Bid the witness answer the question? 

THE REPORTER: No. 

MR. WINN: Will you read the question ? 

THE REPORTER (Reading) :— 

‘‘Question: Did the Maryland & Virginia Milk Pro¬ 
ducers Association continue to provide milk to the Chest¬ 
nut Farms-Chevy Chase Dairy between September of 
1938, and March 8 of 1948? 

‘ ‘ Answer: Yes, sir. 

* % 

“Question: And were the terms and conditions under 
which the milk was supplied during that period at all 
different from the terms and conditions which were in 
effect in the contract which you have just handed me? 
A Yes, sir, in so far as price and classifications were 
concerned. 

90 BY MR. WINN: 

Q In so far as price and classifications were 
concerned, were the price and classifications applicable 
to Chestnut Farms during the period from September, 
1938, until March 8, 1948, the same as were applicable 
to all other producers in the association? A Yes, sir. 

MR. WINN: I offer this contract in evidence as Gov¬ 
ernment Exhibit 4. 

THE COURT: It may be admitted. 

(The document referred to was marked as Govern¬ 
ment Exhibit No. 4 and received in evidence.) 

BY MR. WINN: 

Q Now, may I have the most recent contract— 

MR. wHlTEFORD: All that is subject to my ob¬ 
jection. 

• • • • 

BY MB. WINN: 

Q Now, may I have the most recent contract with 
Thompson’s Dairy, Incorporated? A (The witness 
handed a document to Mr. Winn.) 


Q Mr. Witness, you have handed me a contract, | the 
ejffective date of which is stated to be November 1, 1^37. 

I ask you whether or not that contract wa^ in 
91 effect on March 8, 1948. A No, sir, it was not. 

Q When was it abrogated? A September 30, 

1938. 

Q Bid you supply, or did the association supply milk 
to the Thompson's Dairy during the period of Septem¬ 
ber, 1938, to March 8,1948? A Yes, sir. 

Q And were the terms and conditions under wliich 
milk was supplied to that dairy during that period any 
different from the terms and conditions set forth in the 
contract which you have just handed me? A Yes, sir. 

Q In what respect? A In so far as price and classi¬ 
fications were concerned. 

Q And was there any difference during this peiiod 
between the price and classifications given Thompson’s 
Dairy on the one hand and the price and classifications 
given other dairies on the other hand who were supplied 
milk by the association? A No, sir. 

• • • * 

94 BY MR. WINN: 

Q Mr. Hooper, I believe I asked you whether 
or not the terms and conditions under which milk -Jvas 
supplied to Thompson’s Dairy were the same as |the 
terms and conditions specified in the contract, and your 
answer to that question was— A Yes—^pardon me. I 
have to correct that. Read that, please, again. 

!MR. WINN: Would you read that, Mr. Reporter? 

(Pending question read.) 

BY MR. WINN: 

Q Let me amend that by adding between the termi¬ 
nation of the contract in 1938, and March 8 of 1948. A 
And I think I answered no. 

THE COURT: You answer the question over again 
so we understand what your answer is. 
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BY ME. WINN: 

Q In what circumstances— 

THE COURT: Now, just a moment. He has not an¬ 
swered the question. 

Now, what is your answer? 

THE WITNESS: No. 

BY MR. WINN: 

Q Now, what are the terms and conditions that 

95 are different? A The prices are different and the 

method of classification is different. 

Q Was there any difference in the prices and the 
method of classification, so far as Thompson’s Dairy is 
concerned, between September of 1938, and March 8 of 
1948, and these other dairies which terminated their con¬ 
tracts in 1938? A No, sir. 

Q They were all given the same treatment? A In so 
far as these contracts that I have just identified. 

Q They were all given the same treatment? A Yes, 
sir. 

• • • • 

96 BY MR. WINN: 

Q Now, Mr. Hooper, was the Maryland & Vir¬ 
ginia Milk Producers Association delivering milk to the 
Safeway Stores, Incorporated, pursuant to a contract 
on March 8,1948? A Yes, sir. 

97 Q Did you have a copy of that contract? 

MR. HANSON: I object. Your Honor. 

THE COURT: WTiat are you objecting to? Objec¬ 
tion overruled. The contract has not been offered in evi¬ 
dence yet, Mr. Hanson. 

BY MR. WINN: 

Q Mr. Hooper, you have handed me a document which 
contains a contract dated— 

THE COURT: Now, these contracts must bear a date. 
They seem to have a provision in the last paragraph as 
to what the effective date of the contract is. It is a 
rather imusual way of drawing contracts. 
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ME. WINN: This is a different form, Yonr Honor. 
The date is on the very first line. 

THE COURT: The others had no date. 

BY ME. WINN: 

Q —dated June 11, 1940, which purports to be be¬ 
tween the Maryland & Virginia Milk Producers Associa¬ 
tion, Incorporated and the Lucerne Cream & Butter Com¬ 
pany as the contract under which you were supplying 
milk to the Safeway Stores, Incorporated as of Ms.rch 
8, 1948; is that correct? A We were supplying to Lu¬ 
cerne Milk Company as of March 8,1948. 

MR. HAlNSON: I object to the offering of this in 
evidence. 

THE COURT: He has not offered it yet. 

98 MR. HANSON: And I object to the question 
because it patently shows that Safeway Stores was 
not doing business here at that time. | 

THE COURT: That does not go to the admissibility 
of the evidence. That might go to its probative value. 
Gentlemen, admissibility is governed by the law of evi¬ 
dence and not by the probative weight. 

MR. HANSON: Your Honor, Lucerne Cream & Iiut- 
ter Company is not a party in this suit. 

THE COURT: I know, but this document has not 
been offered in evidence as yet. 

BY MR. WINN: 

Q Can you tell me for how long prior to March 8, 
1948, Maryland & Virginia Milk Producers Association 
had been delivering milk to Safeway Stores, pursuant to 
this contract, Mr. Hooper? A I did not say we had 
been delivering to Safeway Stores. I said the Luceime 
Milk Company. 

Q How long had you been delivering it to Luceime 
Milk Company? A Since sometime in 1940. The exact 
date I would have to look up. 

!MR. WINN: I offer this contract in evidence as Gov¬ 
ernment Exhibit 6. ! 
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THE COURT: Now, Mr. Hanson. 

99 MR. HANSON: I now object to it, Your Honor, 
on the basis that the contract is between the Ln- 

cerne Cream' & Butter Company and Maryland & Virginia 
Milk Producers Association. That organization is not 
indicted here. 

THE COURT: I am inclined to sustain the objection, 
Mr. Winn. 

MR. WINN: Mr. Hooper has testified. Your Honor, 
that this is the contract pursuant to which the association 
has been delivering milk to the Lucerne Milk Company. 
T HE COURT: That is correct. 

MR. WINN: Up until 1948. I think that it is very 
obvious that there was an attornment, so far as this con¬ 
tract is concerned, between the Safeway Stores, Incor¬ 
porated, which was the successor to the Lucerne Milk 
Company, and the Maryland & Virginia Milk Producers 
Association. 

THE COURT: This is not a civil suit on a contract. 
This is a criminal proceeding. 

MR. WINN: That is right. 

THE COURT: And you cannot hold a person crimi¬ 
nally liable on any basis of attornment 
MR. WINN: No, Your Honor, but if they have been 
operating pursuant to that contract since the formation 
of the Safeway Stores, which is the successor— 

THE COURT: Yes, but the witness did not so say. 
MR. WINN: I understood him to so say. Your 
Honor. 

100 THE COURT: He answered ‘‘No,^^ to your 
question as to whether milk was delivered to Safe¬ 
way Stores under this contract. 

MR. WINN: Yes; he said the Lucerne Milk Company; 
but the indictment alleges that the Lucerne Milk Com¬ 
pany is a division of Safeway Stores, Your Honor. 

THE COURT: Where is that in the indictment? Oh, 
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yes, on page 3, ‘‘Defendant Safeway Stores, Incori)or- 
ated, through the Lucerne Milk Company Division/^ 

THE COURT: I think under those circumstances I 
will overrule the objection. 

MR. HANSON: Your Honor, may I point out that the 
Lucerne Milk Company is quite a different breed of (Jats 
from the Lucerne Cream & Butter Company? This (Con¬ 
tract offered in evidence is with the Lucerne Crean^ & 
Butter Company, a California corporation. The Lucerne 
Milk Company is not a corporation at all; it is an opeiat- 
ing division of Safeway Stores, Incorporated. 

THE COURT: Yes, I see, but I notice a letter signed 
Lucerne Cream & Butter Company, Division, Safew^ay 
Stores. 

MR. HANSON: What date is that. Your Honor? 

THE COURT: September 6, 1944, a letter signed by 
J. E. Ward, Manager. 

MR. HANSON: He must have been using some passed 
over stationery. Your Honor, because the Lucerne CreW 
& Butter— 

THE COURT: No. He signed as J. E. Ward, Man¬ 
ager, Lucerne Cream & Butter, Division, Safeway Stores, 
Inc. 

101 I am going to admit this and overrule your (ib- 
jection. It actually goes to its probative effect 
rather than its admissibility. 

MR. HANSON: Very well. 

THE COURT: It may turn out that it has no 
tive effect, but I cannot decide the probative value 
testimony on objections to admission of evidence, 
only question to determine on that score is whether 
evidence is relevant, material, and competent. 

Now, whether it has any probative value or not, 
if so, how much, is not a question on the law of 

MR. HANSON: Your Honor, may I ask one 
of the Court? This corporation was dissolved. Now, 
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witness states lie has delivered milk under an arrange¬ 
ment to a subsequent organization— 

THE COURT: That does not go to the admissibility. 
MR. HANSON: Very well, Your Honor. 

THE COURT: You may proceed. 

(The document referred to was marked as Government 
Exhibit No. 6 and received in evidence.) 

BY MR. WINN: 

Q Do you have a contract pursuant to which your 
association was delivering milk to the Harvey Dairy, 
102 Incorporated, on March 8, 1948? A Yes, sir. 

Q You handed me a document which is, accord- - 
ing to its terms, to become effective on May 1, 1946. 

]MR. WINN: I offer this contract in evidence as Gov¬ 
ernment Exhibit 7. 

THE COURT: It may be admitted. 

(The document referred to was marked as Government 
Exhibit No. 7 and received in evidence.) 

• • • • 

123 BY MR. WINN: 

Q Mr. Hooper, on yesterday, and with regard 
to Government’s exhibit 4 which is the contract between 
the Maryland & Virginia Milk Producers Association 
and the Chestnut Farms-Chevy Chase Dairy, I was re¬ 
corded on page 90 as having asked you vrhether the 
price and classifications applicable to the Chestnut 

124 Farms Dairy during the period September, 1938 to 
March 8, 1948, were the same as applicable to all 

other producers in the association. 

It was probably my error, and I will ask what your 
answer is if I say: 

Were they the same as were applicable to all other dis¬ 
tributors under contract with the association? A Yes, 
sir; they were. 

• • • • 
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126 Q • • * Now, sometime prior to the trial of 
this cause, I believe that at the request of comisel 

for the Government, and in cooperation with other ccun- 
sel, you prepared certain percentages which showed the 
participation by the various defendant distributors in the 
Washington Metropolitan area market. 

Is that a computation which was prepared by you? A 
I did not prepare this personally, Mr. Winn. It is j^re- 
pared by— 

THE COURT: Well, was it prepared under your 
supervision? 

THE WITNESS: Yes, sir. I 

MR. WINN: Your Honor, these are the figures whtch 
were stipulated and I would like to read them into ihe 
record. 

127 THE COURT: Are they stipulated? 

MR. HILLYARD: As to what date, Your Honor, 
may I ask? 

MR. LEAHY: The date in the indictment been stimu¬ 
lated? I 

MR. WINN: I will read this first part first: | 

‘‘These are the percentages resold by defendant dis¬ 
tributors based on the March, 1947 market administraljor 
reports, governing Class 1 and Class 2 milk.’’ 

THE COURT: Is that satisfactory to all counsel? 

MR. SEAL: Yes, sir. 

MR. WINN: According to this computation, Chestnut 
Farms had 43.7 percent of the sales in the area; Thomp¬ 
son’s Dairy 15.3 per cent of the sales in the area; Sai'e- 
vray, or Lucerne, 12.3 per cent; Alexandria 5.1 per cert; 
Harvey 3.8; Wakefield 3.7 per cent; and Richfield 1.5 per 
cent. 

THE COURT: These are percentages of retail sales? 

MR. WINN: These are percentages of sales, Your 
Honor, of Class 1 and Class 2 milk in the area during the 
month of March, 1947. I 
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• • • • 

133 Q I wonder if you would explain to the Court 
a little bit, Mr. Hooper, if you know, about how 
the utilization and classification system, as it is 

134 operated by the association, functions? A Briefly, 
—actually, Mr. Winn, that is a question for an ex¬ 
pert on this utilization— 

THE COURT: Do you know how it operates? 

THE WITNESS: Yes, sir. 

THE COURT: Well, then, you may answer the ques¬ 
tion. 

THE WITNESS: The utilization plan operates on the 
following basis: 

The milk that is used by a distributor in the so-called 
Class 1 classification is priced at one price. Now, the 
Class 1 classification is generally, and at the present time 
is, that milk which is used for fluid consumption as milk. 
It also includes milk that would be in bulk but that is 
still used for fluid. 

Class 2 is cream and cottage cheese; and Class 3 is 
that milk which is converted into manufactured products. 
BY MR. WINN: 

Q At the time your association delivers milk to the 
various dairies, do those dairies know how much they 
are going to have to pay for that total amount of milk 
delivery? A No, sir. 

Q And when is the first time that they find out how 
much they are going to have to pay? A When they 
compute their sales and find out how much milk they 
used in each class. 

Q Is it also true that the price which the dairies 

135 pay to the association for Class 1 milk is higher 
than the price paid for Class 2 milk? A Yes, sir. 

Q And is it also true that the price which is paid for 
Class 2 milk is higher than the price which is paid for 
Class 3 milk? A At the present time, no. 
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Q Is the price paid for Class 3 higher than the pjdce 
paid for Class 2 at the present time, Mr. Hooper? 

No, sir. It is identical 

Q And how about during the period prior to March 8, 
1948! A The Class 3 price was lower than the Class 2 
price. 

THE COURT; Who decides which milk is to be used 
for which class? 

THE WITNESS: It is according to a formula, Your 
Honor. If the milk is used as cream for fluid consurap- 
tion, or cottage cheese, that would be Class 2. 

THE COURT: Yes, I understand, but who decides 
which milk should be used for which one? Suppose, ;[or 
example, I am a farmer and I am selling milk to a cis- 
tributor through your association, and I say I want my 
milk used for Class 1. 

Can I do that? 

THE WITNESS: No, sir. There is no decision. The 
milk all goes into one general pool and is drawn out as 
needed. 

136 In other words, if you were a farmer and ship¬ 
ping milk into a dairy, a part of your milk may 
have easily gone into Class 1, and a part of it could go 
into Class 2, and a part of it in Class 3. 

THE COURT: Who decides that? Does the distribu¬ 
tor decide how much of the milk he gets shall be used for 
each class, or does the association decide it? 

THE WITNESS: No, sir, we have nothing to do with 
that. 

It is a matter of the practical working of the daily. 

In other words, the milk comes in and they use as much 
milk as they need for bottling for fluid milk. Then tjie 
next operation probably would be that milk is used 
cream. 

THE COURT: In other words, it is the distributi>r 
who purchased the milk from the producer who decid( 5 s 
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how much milk he shall use for each class; is that correct? 
THE WITNESS: Yes, sir. 

THE COUET: You may proceed, Mr. Winn. 

MR. WINN: Let me make this one addition. 

BY MR. WINN: 

Q Isn’t it, as a matter of fact, the consumer who de¬ 
termines, because, after all, the milk which goes into Class 
1 is that milk which is bought by the consumer from the 
distributor in the form of fluid milk? A Ultimately the 
consumer is the deciding factor, all the way through. 

Q And if the consumer doesn’t buy the milk as 

137 fluid milk, or if the consumer does not buy the milk 
as fluid cream, then what happens to the milk, Mr. 

Hooper? A The milk becomes excess and is considered 
surplus and would fall into Class 3. 

Q Now, does the association have any plant where it 
can handle milk, either for pasteurizing or for skimming 
or for any manufacturing process? A No, sir. 

Q Now, I also understand that milk is seasonal in its 
production, Mr. Hooper, and that is that there is a great 
deal more milk— 

THE COURT: Well, don’t tell the witness what you 
understand. 

MR. WINN: Well, I am getting ready to ask him a 
question Your Honor. 

THE COURT: Well, start with the question, then. 
MR. WINN: Very well, Your Honor. 

I am trying to save time. 

THE COURT: No, it is not only for saving time. It 
is because I don’t think counsel can testify. 

BY MR. WINN: 

Q Does the extent of surplus remain the same over 
the year, Mr. Hooper? A No, sir. 

138 Q What governs the production of milk? A 
Two things. Supply and demand. 

Q Don’t the cows have anything to do with it, Mr. 
Hooper? 
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THE COURT: Well, I think the Court will take ju¬ 
dicial notice of the economic laws of supply and demand. 
BY MR. WINN: 

Q Don^t the cows have something to do with it? A 
Yes; that would come under supply. The cows supj^ly 
the milk. 

Q Is the surplus the same all the year? A No, ^ir. 

Q Is that true with the same number of cows? A 
Yes, sir. 

Q There are some months, in other words, when cows 
produce more milk than they do in other months? A 
Yes, sir, and a cow dries up at a certain time in the year, 
too. She doesn’t produce milk 12 months in the ye^r. 

Q That being true and the association having no plant 
in which it can handle milk, how does the association g:et 
rid of the surplus which is produced in the times of flush 
production? A The association takes back the surplas 
milk in the form of cream which it sells to manufacturers 
of ice cream. 

Q You say it takes it back. From whom does it 
139 take i^back? A From the dairies to whom it was 
origin/ij^y delivered. 

Q Pursuant to what order was it delivered to those 
dairies originally? A I don’t quite understand what 
you mean by *‘what order.” 

Q I assume the dairies order a certain quantity of 
milk, is that true? A The dairies have certain pr|)- 
ducers. Those producers will have certain fluctuatirlg 
supplies, and at certain times, why, the production (^f 
those farms shipping to those dairies may exceed thejr 
sales. In that case they have a surplus. 

For instance, a rainy day will cause a surplus of an^^- 
where from three to 6,000 gallons in Washington, simply 
because the dairies have bottled this amount of milk anjd 
people will not go to the stores to buy that milk on ^ 
rainy day, and it will cause that much variation, just a 
rainy day. 
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THE COURT: Suppose we take our mid-monmig re¬ 
cess at this time! 

MR. WINN: Yes, sir. 

(Therenpon there was a brief informal recess, at the 
conclusion of which the proceedings were resumed as fol- 

lows:) 

BY MR. WINN: 

Q Is it yonr testimony, Mr. Hooper, that the various 
distributors are assigned all of the production of a 
140 given number of producers! A Yes, sir. 

Q And that is true regardless of whether it is 
the flush season or the dry season! A Yes, sir. 

Q Now, in case of a dry season, does it sometimes 
become necessary for them to get additional milk! A 
Yes, sir. 

Q And what are the mechanics for that! A It 
another distributor has an excess supply, we request that 
distributor to turn over to us a certain amount of ^at 
TrtilVj or producers, which we then transfer to the distribu¬ 
tor who needs the milk. 

Q Is the milk transported to your place of business 
before it is transported to the distributor who needs it! 

A No, sir. We only have an office. 

Q How is it done mechanically, Mr. Hooper! A Gen¬ 
erally by a telephone call to their production man. 

Q And then the milk is transported direct from the 
dairy which has a surplus to the one which is short! A 
It may be transported direct from that dairy or we may 
notify the hauler to deliver those producers directly to 

the distributor that needs the milk. 

Q And it all depends upon the time at which 

141 you receive word as to the need, as to whether you 
can divert milk on its way into the city from the 

farm; is that true ! A Yes, sir. 

Q Now, as to the surplus, how is that handled, Mr. 
Hooper! A The surplus is handled in several ways. 
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It can be, the distributor may, at bis option, sell that 
surplus milk on bis own. In that case be would rimit 
to us tbe Class 3 price. Or tbe distributor may separate 
that milk into tbe form of 40 per cent cream, and we will 
then tell bim where to send that cream. We collect it 
and be receives credit for it. | 

Q Now, be is charged with class price—I don^t njiean 
in dollars and cents, but what price is be charged for the 
surplus which he separates into 40 per cent cream?] A 


If be sells it himself be is charged the Class 3 pifice. 

Q If he returns it to the association? A If he re¬ 
turns it to us, he is not charged with that cream. 

Q In other words, it is a wash transaction as far as 
the association is concerned? A Yes, sir. 

THE COURT: Perhaps I misunderstood your testi¬ 
mony, Mr. Hooper, but I was under the impression that 
you testified that cream is a Class 2 price? 

142 THE WITNESS: Cream for fluid. Your Honor; 

that is, cream that goes into bottles that you ase 
in your coffee is Class 2. Cream that is separated and 
sold to an ice cream manufacturer is Class 3. 

THE COURT: I see. 

BY MR. WINN: 

Q And the same is true as to 'cream which is sold to 
a cheese manufacturer or butterNnanufacturer or some 
other manufacturer of milk products? A Yes, sir, jDut 
that cream is of such a high grade that they put it iijito 
ice cream and not into cheese. 

Q Now, you say that the distributor has a wash trans¬ 
action so far as the association is concerned. However, 
he has performed some service, has he not, in the handling 
of the milk as it comes in, the pasteurizing of it, the S(}p- 
arating of it and the movement of the cream through ]iis 
plant and out to the association or to the association’s 
nominee? A Yes, sir. 

Q And does he get any compensation for that? A 
He receives the skim for his labor. 
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Q Now, suppose that this distributor wants to sell 
this milk or the cream which he has taken from the sur¬ 
plus milk to an organization in Washington which dis¬ 
tributes milk to the public and which does not have a 
contract with the association. Is he permitted to 

143 do that? A No, sir. He may—let me correct 
that. 

He may sell it but it would not be considered as Class 3. 
Q Wliat price would he be charged for that milk? A 
If it went to a distributor having a fluid plant who bottled 
milk for fluid consumption in the District of Columbia 
and we had no access or proof of just how that cream 
was used, it would be considered as Class 1 sale. 

Q In other words, let me ask you this: 

The Embassy Dairy is a distributor of fluid milk in 
Washington, is it not? A Yes, sir. 

Q Do they have a contract with the association? A 
No, sir. 

Q If Chestnut Farms Dairy were to sell 40 per cent 
cream as surplus to the Embassy Dairy, Chestnut Farms 
Dairy would be charged the Class 1 price for the milk 
from which that cream was taken; is that correct? A 
Yes, sir. 

THE COURT: But suppose the Embassy Dairy was 
to use it for cheese or ice cream and there was proof of 
that fact, what price would you charge for that? 

THE WITNESS: The Class 3 price. 

BY MR. WINN: 

Q If Embassy was able to prove to you that that had 
been used for ice cream, you would charge the Class 

144 3 price? A Yes, sir, if they had a plant that made 
ice cream mix, and we had proof, for instance, that 

that cream actually went into that plant and was actually 
used to make ice cream mix, that would be a Class 3 sale. 

Q Is it true, Mr. Hooper, that milk and cream, being 
fluid and being mixed with other products in the plant, 
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that it is impossible to determine whether or not milk or 
cream is put to a particular utilization? A A paijticu- 
lar shipment of cream, yes sir, it would be almost impos¬ 
sible to determine. 

Q You don^t pretend to know, for instance, repreisent- 
ing the association, what particular use was put to the 
milk which came from a particular farmer by a certain 
dairy? A No, sir, I don^t think the dairy would know 
either. 

Q In other words, it is handled in the mass and you 
get your information from the audit of the dairies^ books 
at the end of the month and are able to tell utilization 
from the type of sales which the dairy made? A Yes, 


THE COURT: I suppose in that respect milk is like 
wheat in a grain elevator; you can’t separate it. 

MR. WINN: That is right. It is completely fungible. 
Your Honor. 

BY MR. WINN: 

Q Now, on the other hand, if this surplus cream 
145 was sold to a cooperating distributor, that is, one 
which had a contract with the association and one 
whose books the association audited, it would be treated 
as Class 3 so far as the selling distributor is concerned? 
A It would be counted as returned to the associati|on. 

Q Does it sometimes happen, Mr. Hooper, that |the 
Alexandria Dairy in Virginia, and Harvey Dairy in Ma|ry- 
land, and the Lucerne division of the Safeway Stoijes, 
have surplus cream which is transferred to other pur¬ 
chasers at the direction of the association? A Yes, sir. 

Q And are those other purchasers located in the Dis¬ 
trict of Columbia in some instances? A In the case of 
Lucerne, yes sir, and possibly from Harvey. I don’t 
know oifhand of any cream from Alexandria that came 
back into use in the District. i 

jMR. HANSON: Your Honor, I would like Govern- 
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ment counsel to explain what he means by ‘‘other pur¬ 
chasers” in the question. 

THE COURT: If the witness xmderstands the ques¬ 
tion, that is all that is necessary, and you may cross 
examine the witness when your time comes. 

MR. HANSON: Very weU. 

BY MR. WINN: 

Q Now, Mr. Hooper, I asked you in the subpoena to 
bring in a type of the contract between the associa- 
148 tion and the farmers who are the producers. A 
Mr. Winn, we brought in a number of contracts. 
We have had several different contracts. 

• • • • 

Filed Aug 141950 Harry M. Hull, Clerk 

Gov^t Ext. No. 29 
Crim 294-48 

Contract of.P. 0. Address_ 

.Market Area 

WHEREAS the Maryland and Virginia Milk Producers’ 
Association, Inc., hereinafter called the Association, prior 
to the first day of December, 1936, was composed solely of 
milk producers who were under obligation to produce milk 
and/or cream, pure and unadulterated, produced and de¬ 
livered under the conditions and suitable for sale in the 
District of Columbia and to meet the standard require¬ 
ments thereof, which members are hereinafter referred to 
as Washington District members, with the result that pro¬ 
ducers of milk not complying with such requirements have 
not heretofore been received into the membership of the 
Association although they are producing milk, within the 
same general territorial limits in which the Washington 
District members are producing milk, and 

WHEREAS there are numerous producers of milk with- 





83 


in said territorial limits who are producing milk which is 
marketable within their several localities though not rtiar- 
ketable in the District of Columbia, for sale as fluid milk 
and who would like to obtain the services of said Asscoia- 
tion in marketing their products to the best advantage, 
and 

WHEREAS the said Association is willing to receive 
into its membership such producers complying with its 
rules and regulations who produce milk or cream, jjure 
and unadulterated to be delivered under conditions Suit¬ 
able for sale in their respective localities or other desig¬ 
nated localities, with the requirements of which they a^ree 
to comply and which requirements may differ locallj- in 
the different localities and require different terms, condi¬ 
tions and prices to meet differing market conditions, and 
hence require different pools or classifications to be es¬ 
tablished so that the several members of such different 
pools, hereinafter designated as conditions may require 
from time to time, and 

WHEREAS,., who produces milk 

and cream and agrees to so produce the same suitable for 

sale as liquid milk in the State of.and 

County of., in accordance with the Iccal 

requirements for the territory designated by the Asso(da- 
tion as the . Market Area, and 

WHEREAS the Association is willing to receive said 
producer into its membership as a member for such 
.market Area on the terms and condi¬ 
tions hereinafter stated, I 

NOW THEREFORE, this agreement made this 


dav of.. 19., between the Marvland and 

Virginia Milk Producers’ Association, Inc., a cooperative 
membership corporation incorporated under the laws of 
the State of Maryland and domesticated in the State of 
Virginia, party of the first part and hereinafter called 

the Association and the said.who 

is a member or hereby applies for membership in sAid 
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Association on the terms and conditions hereinafter speci¬ 
fied and who is operating one or more dairy farms in the 

County of.and State of., 

and hereinafter called the Producer. 

WITNESSETH, That, in consideration of the covenants 
and agreements herein contained, the said parties have 
agreed, and do hereby agree as follows: 

1. The PRODUCER agrees to consign or to have con¬ 
signed to the ASSOCIATION or in accordance with its 
instructions all milk and/or cream produced on all farms 
owned or operated by the PRODUCER during the con¬ 
tinuance of this contract whether so operated at present 
or not, except such milk and/or cream as is required for 
home and farm consumption, for and during the term of 
three years from the date hereof and thereafter for suc¬ 
cessive periods of one year therefrom unless and until 
notice is given in writing by either party to the other, not 
more than ninety days nor less than thirty days before 
the expiration of any such period, that this contract will 
be terminated at the end of such period, and agrees to 
deliver or have delivered by such carrier or carriers as 
the Association may designate from time to time, said 
milk and/or cream pure and unadulterated, produced and 
delivered under the conditions suitable for sale in the said 
market area above stated and to meet the standard mar¬ 
ket requirements thereof to such shipping stations, plants 
or other consignee as mav be designated from time to time 
by the ASSOCIATION. 

2. THE ASSOCIATION agrees to sell or dispose of 
all of the said milk and/or cream consigned to it or its 
order under and complying with the conditions hereof to 
the best advantage in its power whether sold in said area 
or not and remit the proceeds thereof to the producer less 
the deductions hereinafter mentioned and subject to the 
differentials established from time to time under the pro¬ 
visions of Paragraphs 3 and 5 hereof, or at its option may 
authorize the purchaser of such milk to pay direct to 
the PRODUCER on or about the 15th day of each month 
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all of the purchase money therefor except the said deiuc- 
tions. 

3. The ASSOCIATION shall deduct from the proceeds 
of all such sales such uniform charges as it makes to o :her 
producer members in the same market area for like serv¬ 
ices under like circumstances and conditions, which inay 
be necessary to meet its proper proportion of the expei|ises 
incurred or to be incurred by the Association, together 
with such other sums as may be necessary to cover ojDer- 
ating expenses, interest, overhead, depreciation, all cbli- 
gations or debts of the ASSOCIATION lawfully incur;-ed, 
as well as to create reasonable reserves or other funds 
reasonably estimated as essential or probable to be in¬ 
curred by the ASSOCIATION pursuant to its constitution 
and by-laws; provided, however, the total of all deductions 
made under this paragraph shall not in the aggregate ex¬ 
ceed the rate of one cent per gallon or 11.6 cents per 1100 
lbs. for fluid milk and the rate of five cents per gallon for 
20% cream or three cent^ per pound for its butterfat con¬ 
tent, unless such excess be first recommended to the AS¬ 
SOCIATION by two-thirds of the Board of Directlors 
thereof and such recommendation be approved by an af¬ 
firmative majority vote of the members of the Association, 
parties to this and to other membership contracts who are 
in no default at the time, attending in person and voting 
on such question at local meetings held for that purp<)se 
which excess deduction has, however, been heretofore au¬ 
thorized by the requisite vote of the members and is to be 
continued until rescinded by proper action of the Asso¬ 
ciation. 

4. The Producer reserves the right to retain for ho:ne 
and farm use such of his milk and/or cream as he may 
reasonably need from time to time for such use. He shall 
not sell otherwise any products hereby contracted to Ihe 
Association, except such as are offered to the Association 
and rejected; but upon written application of the Produ(|er 
to the Association and a permit in writing signed by (.ts 
Secretary, the Association may allow all or a limited pbr- 


86 


tion of the product of such Producer to be sold otherwise 
under terms and conditions to be specified by the Asso¬ 
ciation. The Association reserves the right to transfer a 
member from one Market Area to another Market Area 
with higher requirements whenever the member is able to 
qualify for such Market Area and the market conditions 
justify such transfer, or to a Market Area with lower re¬ 
quirements when the Producer is no longer able to con¬ 
form to the requirements of the Market Area to which he 
at the time being belongs or to which he may have been 
assigned. 

5. If the Producer is offered a direct contract for his 
milk and/or cream said Producer shall report such offer 
in writing to the Association. The Association may per¬ 
mit members to contract their milk and/or cream for lim¬ 
ited periods directly to dealers or distributors or other 
purchasers designated by the Association, but only on the 
terms, conditions and regulations assented to by the As¬ 
sociation in writing, provided the Association is assured 
full and prompt payment of all deductions authorized by 
this contract or by the by-laws, rules, or regulations of the 
Association and which are deducted from the proceeds of 
milk and/or cream of like kind and quality produced by 
other members of the same Market Area; provided, fur¬ 
ther, that in marketing the milk of each producer and as¬ 
certaining the price to be accounted therefor that all sales, 
prices and proceeds accruing to the Producer shall be sub¬ 
ject to such fair and equitable differentials as to varia¬ 
tions of quantity and/or quality, whether seasonal or from 
conformity or non-conformity to reasonable rules and reg¬ 
ulations of the Association establishing standards of qual¬ 
ity, basic and surplus quantities; conditions, time and 
place of production; delivery and preservation; conformity 
to market requirements and other reasonable elements, 
whether enumerated herein or not, affecting price, value, 
volume and/or other market conditions, as the Association 
may from time to time establish under uniform rules ap¬ 
plicable to all other producers under like conditions all 
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of which are hereby authorized, to the end that the price 
received by each producer in each Market Area and ap¬ 
plicable thereto, which may differ in such Market ^Lrea 
one from another as prescribed by the Board of Directors 
from time to time, shall be substantially uniform with that 
received by all other producers for milk and/or creanji of 
the same quality produced and marketed at the same time 
and place under substantially the same circumstances and 
conditions for the same Market Area. The Associaion 
may hereafter enter into marketing agreements with other 
producers differing in terms from those contained herein, 
except as to the provisions of Section 3, without invali¬ 
dating this agreement, provided the Producer, at his re¬ 
quest in writing, may have substituted in this agreement 
the terms of any such agreement applying to his Maiket 
Area differing from those contained herein, so far as 
they do differ; such differing terms, however, to be ap¬ 
plicable only to deliveries made subsequent to the receipt 
of such written request for substitution by the Asso(l5ia- 
tion and provided further that such producer complies 
with all the by-laws, rules and regulations applicable 
thereto. 

6. The Producer agrees that if he at any time refuses 
or fails to deliver or have delivered milk and/or cream 
mentioned in Section 1 to the Association or upon its 
order, at such time and place as the Association may di¬ 
rect, or attempts to revoke any such order otherwise than 
as herein provided, he will pay the Association 5c per 
gallon for all milk and at the rate of 20c per gallon :br 
20% cream delivered, consigned, marketed, or withheld 
by or for him, other than in accordance with the terms 
hereof; none of which payments is to be construed to be 
a penalty or forfeit, but as stipulated or liquidated dam¬ 
ages. In addition to the right to such stipulation or liqui¬ 
dated damages the Association may enforce the specijfic 
performance of this contract, and the demand for srch 
damage should in no way limit the right of the Association 
to enforce such specific performance or vice versa. The 
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parties agree that this contract is one of a series de¬ 
pendent for its true valne on the adherence of each and 
all of the contracting parties to each and all of their sev¬ 
eral contracts, bnt it is mntnally agreed that the cancella¬ 
tion of any such other contract, or the failure of any pro¬ 
ducer to comply with his contract, shall not affect this 
contract. 

7. The Association agrees to exercise its best efforts 
to sell at fair prices all the milk and/or cream produced 
by its members in the several Market Areas contemplated 
hereby including the Producer herein named, produced, 
preserved, consigned and delivered as herein provided, 
and in event of inability to sell the same as fiuid milk or 
cream to convert same into other dairy products and dis¬ 
pose of same and collect the proceeds and distribute the 
net proceeds between the Producer and the other producer 
members of the Association in the same Market Area in 
the manner herein contemplated and provided for by the 
constitution and by-laws, rules and regulations of the As¬ 
sociation, as they now are or may be from time to time 
hereafter amended in a manner provided by law, its char¬ 
ter, by-laws, rules and regulations, which are hereby re¬ 
ferred to and made a part of this contract and to faith¬ 
fully and impartially perform and administer this agree¬ 
ment, its constitution and by-laws, and rules and regula¬ 
tions, and its Board of Directors is constituted the sole 
arbiter of all questions essential to or arising in connec¬ 
tion with such distribution or involving the proper con¬ 
struction of the constitution, by-laws, rules and regula¬ 
tions of the Association in force from time to time, or of 
this contract, as betw^een members of the same or different 
Market Areas and all such questions are hereby referred 
to the said Board of Directors and its decision after hear¬ 
ing shall be final, provided that the producer desiring so to 
do and making application therefor in writing shall be 
entitled to appear before said Board in person or by 
counsel and present his claim and evidence in support 
thereof at a time and place to be designated by the Board. 
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8. The Association guarantees nltimate payment to the 
Producer at standard prices prevailing for the time being 
for each Market Area for like milk and/or cream pro¬ 
duced, delivered and sold under like circumstances and 
conditions and delivered by the Producer to the Associa¬ 
tion or to any distributor or other purchaser under any 
contract approved or authorized in writing by the Asso¬ 
ciation and for which such distributor or purchaser fails 
to pay, to that extent, and guarantees the Producer against 
loss resulting through loss of market or failure of the 
Association to provide a market to the Producer for | his 
output (provided such failure of payment, loss or failure 
of market is in no respect the fault of the Producer! to 
the extent and subject to all terms and conditions provided 
in the applicable by-laws, rules and regulations of the 
Association in force at the time of such delivery or failure 
of market; provided further, that the Producer compdes 
strictly with the rules and regulations of the Association 
in respect to notice of such defaults and failures in force 
at the time, and with the directions of the Association as 
to the method of disposing of any milk and/or cream not 
so marketed and of ascertaining the quantity, quality, £,nd 
value thereof, and is in no other default. 

9. It is agreed that this contract shall become opera¬ 
tive as to the parties hereto as of the date hereof wljen 
signed by the Producer herein named and in the name | of 
the Association by its President or other officer, agent or 
director of the Association thereunto authorized by the 
Board of Directors. 

10. The Producer agrees not to sell, transfer, or as¬ 
sign by lease, sale, or otherwise, either the title or pos¬ 
session of his farm or herd or herds thereon with either 
the purpose or effect of releasing the Producer of milk pr 
cream on said farm or any part thereof from the obliga¬ 
tions in respect thereto arising out of this contract. Noth¬ 
ing in this paragraph shall be so construed as to forbid 
a bona-fide sale of the farm or herd for any purpose oth^r 


90 


than to avoid the obligation of this contract by the Pro¬ 
ducer. 

11. If the producer produces for sale milk and/or 
cream on more than one farm, the milk from each farm 
shall be marketed in accordance with and as part of the 
product of the particular Market Areas with the require¬ 
ments of which such farm can comply. 

12. Whenever the word ‘^milk^’ is used in this con¬ 
tract, it shall include cream at its butterfat equivalent of 
4% milk. 

13. It is hereby further stipulated that this Contract 
and the Charter, Constitution and By-Laws of the Asso¬ 
ciation, its rules and regulations lawfully adopted, com¬ 
prise the entire contract between the parties, has been 
delivered imconditionally, and that it is not made upon 
any terms, conditions or representations other than as 
herein expressed and the Producer acknowledges that no 
agent, officer, or director of the Association has any right 
or authority to make or consent to any terms, conditions 
or representations not herein expressed in writing. 

IN WITNESS WHEREOF, the said Producer has 
hereunto affibced his signature and seal and the Associa¬ 
tion has caused the same to be signed in its name by its 
President or other officer hereunto authorized by the 

Board of Directors as of this.day of., 

19. 


(Producer) 


(Seal) 


(Post Office Address) 
MARYLAND & ^HRGINIA MILK 
PRODUCERS’ ASSOCIATION, INC. 
(Co-operative) 


President. 

Witness..... 

No. Cows__ 
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* • • • 

151 BY MR. WINN: 

Q Now, Mr. Hooper, I want to draw your at¬ 
tention to the fall of the year 1942 and the status of the 
supply and demand of milk in the Metropolitan ares, of 
Washington, D. C. 

Can you tell me whether or not there was a shortage 
of milk? 

THE COURT: In what year, Mr. Winn ? 

MR. WINN: The fall of 1942. 

THE COURT: That is before the statutory period 
commenced. Isn’t that so ? 

MR. WINN: The statutory period of— 

THE COURT: Of limitations. 

MR. WINN: Yes, sir. But again, Your Honor— 

THE COURT: I am wondering why you are starting 
in ’42. 

MR. WINN: This was a particular situation which 
happened in 1942 which I want to develop by this witness. 
Your Honor. 

THE COURT: Very well, you may proceed. 

THE WITNESS: There was a shortage of locally 
inspected milk in the District of Columbia; not necessar¬ 
ily a shortage of milk. 

152 BY MR. WINN: 

Q And did anything occur in the fall of 1942 
for the purpose of alleviating the shortage of milk which 
could be sold in Washington, D. C., as fluid milk? A 
Yes, sir. 

Q Will you outline what that was, sir? A The as¬ 
sociation and distributors received permission from i|he 
local Health Department to import milk on an emergeijcy 
basis from sources that were not under the direct insp«ac¬ 
tion and supervision of the local Health Department in¬ 
spectors. 

Q And since that time has such milk been so imported? 
A Yes, sir. 

Q In the case of distributors having full supply con- 
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tracts with the association how was that importation 
handled, Mr. Hooperf A It was handled in two ways: 

Where we could secure this milk to a better advantage, 
we purchased it for the distributor's account and had it 
delivered to him. 

Where the distributor could buy it more advantageously, 
he went out and purchased it himself. 

Q In cases where the distributor could buy it more 
advantageously and went out and purchased it themselves, 
was the association apprised of such purchases? A We 
were aware of it 

153 Q Was the milk which was so purchased from 
outside of Washington a part of the audit made by 

the association of the books of these distributors? A 
At that time, Mr. Winn, we didn^t make an audit. The 
Federal Government made an audit. 

Q Since 1947, April 1 of 1947, has this emergency 
milk been a part of the audit which is made by the asso¬ 
ciation? A We accounted for it. 

Q Now, how is that accounted for, Mr. Hopper? Is 
that outside milk treated as fluid milk? 

Before you answer that, let me present this hypotheti¬ 
cal situation: 

Let’s assume that a given distributor receives 10,000 
pounds of milk on a certain day from producers who are 
under contract with the association; that distributor also 
receives 1,000 pounds of milk from the Middle West under 
the emergency provision; the record shows that that dis¬ 
tributor distributed 9,000 pounds of milk in bottles as 
fluid milk, 1,000 pounds in bottles as cream, and that 
1,000 pounds represented surplus. Now, also assume that 
that milk had all been co-mingled as wheat is co-mingled. 
What accounting would the association make of that day’s 
transactions? 

MR. WHITEFORD: If Your Honor please, that 
sounds hypothetical to me. 

154 THE COURT: Yes, I am going to sustain the 
objection. 
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MR. WINN: Very well 
BY ME. WINN: 

Q How is the surplus milk handled in the audits, Mr. 
Hooper, in comparison to locally produced milk? A It 
is classified in the lowest use class. 

Q Will you explain that to the Court, please, Mr. 
Hooper? A Yes, sir. This emergency importation is 
classified in the lowest class, in other words, in Class 3 
if there is a Class 3, first. So that the locally inspected 
milk is classified in the higher classes, namely, Classe|s 1 
and 2. However, if there is insufficient locally produjced 
milk to cover both Class 1 and 2, then that milk would be 
classified into the higher class. 


THE COURT: It isn’t quite clear to me why the as¬ 
sociation accounts for or audits purchases of outside milk 
coming from outside sources. 


THE WITNESS: We don’t audit the purchase exact¬ 
ly, Your Honor. The purpose of the audit is to determine, 
first of all, the amount of sales in each class. We then 


apply against those sales the locally produced and in¬ 


spected milk. 

THE COURT: It is done merely for the purpose of 
determining what price your members should receive for 
the milk that they ship; is that right? 

THE WHTNESS: What class our members should be 
assigned. 

155 THE COURT: Yes, I see. 

BY MR. WINN: 

Q And the purpose of this treatment which you heve 
just outlined is to give your members the highest possi Dle 
price? 

MR.HILLYARD: I must object to the leading ques¬ 
tion. 

• • • • 


172 THE COURT: Let it be inserted at this point 
in the record. 
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(Paragraph of minute sheet referred to was marked 
Government's Exhibit 22-A and received in evidence.) 

(Beading as follows:) 

“Upon motion of Mr. Willis, seconded by Mr. J. H. 
Eemsberg, that we continue to watch economic conditions 
in the Washington market as well as production condi¬ 
tions on the farm, but in case any change becomes para¬ 
mount at any time and in the event we are unable to 
obtain a hearing immediately, that we ask the distribu¬ 
tors to go along on a 4 cents per gallon increase on dis¬ 
tributors’ Class 1, which would mean approximately 3 
cents a gallon on producers’ Class 1. Motion passed.” 

• • • • 

175 THE COURT: So that there is nothing wrong 

176 in farmers organizing. 

MR. WINN: That is true. 

THE COURT: And the only reason he organizes is 
to get better-prices for the farmers. 

MR. WINN: That is true, your Honor. 

THE COURT: In other words, farmers are in a pre¬ 
ferred class. They have a right to organize to fix prices 
and fix them pretty high, too, and sometimes they do. 

MR. WINN: They have a right to have a common 
marketing agency, your Honor; that is what it simmers 
down to. However, they do not have any right to or¬ 
ganize the distributors and to attempt to organize the 
farmers who are not members of their association, to the 
end that the market may be further stabilized. 

THE COURT: Well, I will admit this for whatever 
it may be worth. I think it has very little probative 
value. 

MR. HILLYARD: Only against the association, your 
Honor! 

THE COURT: Only against the association. 

I take it that farmers do not have a right to combine 
with non-farmers, but they have a right to combine 
amongst themselves for the purpose of fixing prices. 
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ME. WINN: I think that is true, your Honor; for 
the purpose of fixing their prices. 

THE COURT: Yes. 

MR. WINN: Yes. 

177 (Minute sheet referred to was marked Govern¬ 
ment's Exhibit 24-A, and received in evidence.) 

(Reading as follows:) 

“Upon motion by Mr. King, seconded by Mr. Speaks, 
that the President appoint a committee of two to study 
the market situation and to give any assistance possible 
in the organization of the independent producers and 
distributors for the further stabilization of the maraet. 
Whereupon Mr. Walker appointed Mr. Willis and !Mr. 
Harding. Motion passed.’’ 

THE COURT: Farmers have always been a preferred 
class. They have not been subject to certain laws that 
other people have been subject to. 

MR. WINN: They are permitted to have a common 
marketing agency, your Honor, but they are not j^er- 
mitted to organize the distributors for the purpose of 
stabilizing the market. 

THE COURT: Farmers, as farmers, I take it, then, 
are not subject to the_ Sherman Act. They are exempt 
from the Sherman Act so long as they stay by themselves. 


Gov^t Ext. No. 24a 


Minutes of the Meeting of the Board of Directors Held 
at 932 Philadelphia Avenue, Silver Spring, 
Maryland Fehnuiry 9,1939 

The meeting was called to order at 1:30 p. m. 

Upon motion by Mr. King, seconded by Mr. Wilcom, 
Mr. Frank S. Walker was made temporary chairman. 
Those present were: 
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DIRECTORS: L. R. Sabine, H. C. Smith, M. H. Rams- 
burg, J. L. Bristow, E. C. Speaks, G. C. Greer, J. H. Rems- 
berg, A. R. Glaettli, E. C. Riser, A. G. Willis, E. W. Sauna, 
H. L. Gregg, C. H. Bowen, E. H. Marsteller, V. B. Hard¬ 
ing, W. L. King, Wm. J. Wilcom, G. R. Bready, I. D. Van- 
Metre, R. P. Sabine. 

The results of the reorganization of the Board were 
as follows: 

OFFICERS: Frank S. Walker, President; J. H. Rems- 
berg, First Vice President; I. D. Van Metre, Second Vice 
President; B. B. Derrick, Secretary-Treasurer. 

EXECUTIVE COMMITTEE: E. H. Marsteller, J. H. 
Remsberg, L. R. Sabine, H. C. Smith, A. G. Willis. 

FINANCE COMMITTEE: J. L. Bristow, G. C. Greer, 
V. B. Harding, E. W. Saum, E. C. Speaks. 

Upon motion by Mr. Willis, seconded by Mr. Harding, 
the President was instructed to appoint an Advertising 
Committee. Motion passed. 

Upon motion by Mr. J. H. Remsberg, seconded by Mr. 
Willis, that the President appoint the Adjustment Com¬ 
mittee. Motion passed. Whereupon Mr. Walker reap¬ 
pointed the present Adjustment Committee of Messrs. 
Harding, Derr and Turner. Mr. Walker asked that if 
there was any objection to the above men and, there being 
none, they were declared appointed. 

Upon motion by Dr. Marsteller, seconded by Mr. Saum, 
that in the future the Secretary should not send out the 
minutes of the Board meetings to the individual Board 
members except on the individuaPs request, in which case 
the Secretary was directed to keep a careful record of to 
whom the minutes were sent as well as the date of the 
sending. Motion passed. 

Upon motion by Mr. King, seconded by Mr. Speaks, 
that the President appoint a committee of two to study 
the market situation and to give any assistance possible 
in the organization of the independent producers and dis- 
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tributors for the fur^er stabilization of the market 
"Whereupon Mr. Walker appointed Mr. Willis and Mr. 
Harding. Motion passed. 

Upon motion by Mr. J. H. Remsberg, seconded by Mr. 
Willis, that the President appoint the Adjustment Com- 
$3000 during any one calendar month to take care; of 
large accounts which seem to be sound, paying on a 
monthly basis. Otherwise it would be expected to jpay 
daily for its milk. Motion passed. 

MD. AND VA. MILK PROD. ASS^N., INC. 

1755 K Street, N. W. 

Washington, D. C. 

• • • « 

182 Q Now, you were asked the question with j’ef 
erence to the supply of milk. So let’s get to me 

farm for a minute and see if we can clear that up. 

Ultimately the price of milk depends generally upon 
the supply and demand; isn’t that true? A Yes, sir. 
Q But the price at which the milk is placed on ihe 
doorstep of a particular consumer depends not alc^ne 

183 on supply, but also on demand; isn’t that true? 
A Yes, sir. 

Q And both extremely fluctuate in the milk business, 
don’t they? A Yes, sir. Supply and demand is (ex¬ 
tremely variable. 

Q For instance, there is a seasonal change that is (jer- 
dinary; isn’t that true? A Yes, sir. 

Q With reference to the supply? A Yes, sir. 

Q But that varies not only with reference to our o\jm 
particular market but it would vary as between markets 
throughout the country, wouldn’t it? A Well, to some 
extent. In other words, where spring comes earlier and 
the pastures are flush earlier, you will get your flush 
season sooner. 

In the northern states your flush season would come 
several weeks later. 
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Q Your flush season would be shorter in the north 
than it would be here in our own milkshed, here in the 
District of Columbia; isn't that right? A I think that 
is generally true. 

Q In addition to that, also your supply of milk from 
your cattle depends a good deal upon the health of 

184 your herd, doesn't it? A A great deal; yes, sir. 

• • • • 

185 Q Now, when you come to the demand, that fluc¬ 
tuates daily, doesn't it? A Yes, sir. 

Q As you stated, if a day is rainy, there may be a 
variation of three to six thousand quarts a day in our 
ovTi market? A There would be three to six thousand 
gallons, per day, Mr. Leahy. 

Q Oh, gallons? A Yes, sir. 

186 Q How about your week ends, where the people 
leave to go to the shore? Does that affect the 

demand? A Yes, sir; a great deal. We will have to 
have sufficient supplies generally on a Thursday, for in¬ 
stance, in excess of 20,000 gallons of the need on a Sat¬ 
urday, because of the fact the dairies bottle heavily on 
that Thursday and Friday to take care of their Friday's 
market. 

On Saturday, in a great many cases, they bottle very 
late because of the Sunday delivery, which is generally 
late, and in the summertime that dwindles a great deal 
more. 

Q But notwithstanding whatever the demand may be, 
isn't it true that the distributor has to have a sufficient 
quantity of milk at all times to meet the maximum de¬ 
mand? A Yes, sir. 

Q But he never knows what the demand is going to 
be until the day comes when the consumers buy his milk; 
isn't that true? A That is right. He can estimate, but 
that is all. 

Q And isn't it true that you, as an association repre¬ 
senting your producers, have to bring into this market a 
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sufficient supply of milk, so that the distributors, in turn, 
can be guaranteed the maximum supply for the maximum 
demand? A We have to have a sufficient supply to meet 
the distributors’ needs at all times; yes, sir. 

Q And as to an association, your principal b isi- 
187 ness insofar as your producers, and those are your 
members, is concerned, is to act as its sales agent; 
isn’t that true? A Yes, sir. 

Q And insofar as your relations with the distributors 
are concerned, your association makes it possible for |the 
distributors to deal with you as the sole sales agent Ifor 
all of your members; isn’t that true? A Yes, sir. “^e 
sell the milk for our members to the distributor and <|ol- 
lect the money from the distributor. 

Q And instead of the distributors having to go out 
into the field and try to find enough individual suppliers 
who can assure the distributors at all times of that maxi¬ 
mum supply for that unknown maximum demand, the dis¬ 
tributors, through your association, always have a single 
source in which that guaranteed supply is secured; ish’t 
that right? A Yes, sir. 

Q And that is the mutual co-operation which exists, 
is it not, between you, as an association, and the distribu¬ 
tors which are your outlets? A Yes, sir. They look 
upon us as the agency to procure the milk. They th^n 
take the milk and pay for it. | 

Q In other words, what you do is take away the pijo- 
curement requirements from the distributor? A Yes, 


Q And you don’t have any other market for 
188 your supply than the distributors, do you? A No, 
sir. They are our purchasers. 

Q And for that reason, and because of these problems 
we just discussed with reference to the variations in su]d- 
ply and the variations in demand, is it or is it not neces¬ 
sary that the market conditions which control supply and 
demand necessarily come up for consideration in yoiir 
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meetings; your board of directors and your executive 
meetings? A Yes, sir; it is a very pertinent thing in 
our meetings. 

Q As I understand it, and see if I am right about 
this now—want to get it straight, Mr. Hooper—^your 
sole outlets are the distributors? A Yes, sir. 

Q You are the sole selling agent for—at the time this 
indictment was returned—approximately fifteen hundred 
individual farmers, located in the surrounding states to 
the District of Columbia? A Yes, sir; we were their 
sales agent. 

• • • • 

190 Cross Examination {Resumed) 

BY MR. LEAHY: 

Q Mr. Hooper, I think this morning you were shown 
several contracts into which the association entered with 
its members and which the member executed when he 
became a member of your association. Do you recall 
those, contracts? Without going into detail about the 
terms of them, are they pretty much all similar in the 
obligations which the association assumed toward the 
member and the member in turn toward the association? 
A Yes, sir. 

Q And your primary obligation, I think you told us, 
in so far as the association was concerned, was to mar¬ 
ket for the member his supply of milk? A That is cor¬ 
rect. 

191 Q And that means his total supply as produced 
on the farm each day, doesn^t it? A That means 

all milk— 

THE COURT: Well just answer yes or no. 

THE WITNESS: Yes, sir. 

BY MR. LEAHY: 

Q So that your association, under its contract with 
its membership, has the obligation of attempting to find 
for that member a market for the sum total of all of the 
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milk produced by all of the members in this milk shed? 
A Yes, sir. 

Q And that total supply, I think you told us, vaiies 
from day to day or time to time or season to season, de¬ 
pending upon weather, the condition of the health of [the 
herds, the condition of the pastures, and all of those 
various problems which enter into the production of milk? 
A Yes, sir. 


195 Q Isn’t it a fact, Mr. Hooper, that those v(iry 
arrangements which we just discussed enter into 

the price of milk for the reason that if the milk spoils 
or if it is rejected at the distributor’s platform because 
of excessive bacteria count it is returned back to dhe 
farmer, isn’t it? A Yes, sir. 

Q And that means a loss to him, doesn’t it? A Yes, 
sir, a complete loss. 

Q So that all of those problems enter into what we 
call stabilization of the price; is that right? A I would 
think so, yes, sir. 

Q Now, then, after you get this milk to the distrib¬ 
utor’s platform, does it then become the obligation of 
the distributor himself to process the milk from th|at 
point on? A Yes, sir. When the distributor receivjes 
the milk it becomes his property and his baby frcm 
then on. 

Q Now, I think you told us this morning that the de¬ 
mand for milk fluctuates from time to time and frcto 
season to season, but that your obligation was to s^ 
to it that the distributors had a sufficient supply of 

196 milk to meet all of their demand; is that right? A 
Yes, sir. 

Q Isn’t it true, however, also, that there is a certain 
number of gallons of milk every day in the District of 
Columbia which is surplus and beyond the daily needs 
of the consuming public? A Yes, sir. 
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Q How many gallons would you say that surplus 
amounts to? A At the present time? 

Q Well, in your experience down over the period of 
years. A Well, Mr. Leahy, it varies. At the present 
time we have in excess of over 30,000 gallons a day. In 
the fall that excess dwindles. There must be—^to prop¬ 
erly service a market, there must be a certain amount 
of surplus every day. 

Q Is there any percentage that you can give us as 
to the total supply which must be at hand over the total 
demand to use it? A Some years ago the distributors 
used to insist that approximately 10 per cent was needed. 
Since the war, why, I believe that percentage has come 
down so that they would consider possibly a smaller per¬ 
centage, say about 7 per cent. 

Q Well, whatever the percentage is, that means 
197 that that is excess milk, doesn’t it? A Yes, sir. 

Q Now, let me ask you this. See if I am right 
about this. Correct me if I am wrong. 

Every quart of that milk, whether it is sold to the 
consuming public in bottles at the door or whether it is 
converted into cream or cottage cheese or chocolate milk, 
or whether it finally gets itself into excess milk, is all 
produced under the same standards, is of the same qual¬ 
ity, and costs as much to produce; isn’t that true? A 
Yes, sir. 

Q To the farmer? A Yes, sir. 

Q And isn’t it true, too, that this surplus that you 
talk about has been the problem and still is the problem 
in the milk industry? A Yes, sir. 

Q In other words, the surplus, if not utilized in some 
manner, becomes lost, doesn’t it? A Yes, or it be¬ 
comes a millstone around the farmer’s neck. 

Q And the problem of your association, in so far as 
your producers are concerned, has been to find some 
method by which this loss can be equalized throughout 
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the entire milk demand and the milk supply? A ires, 
sir. 

198 Q Now, I think you were asked something mth 
reference to the surplus here in the District! of 

Columbia and as to how it was utilized, and you said 
that here in the District it was converted into 40 per 
cent cream for ice cream purposes. Is that right? A 
Yes, sir. 

Q In other words, did I understand you correctly to 
mean this: That instead of throwing this excess nilk 
back on the farmer as a total loss, the association at¬ 
tempted to save the loss as much as it could by convert¬ 
ing that excess into cream for the manufacture of ice 
cream? A That is correct. 

Q Sometimes it might go into the manufacture of 
evaporated milk, might it not? A The cream does not. 
The skim from the separation does, yes, sir. 

Q The skim? A Yes, sir. 

Q And for and on behalf of the services which £.re 
rendered by your distributors in converting this exc((ss 
milk here in the District of Columbia into cream for the 
manufacture of ice cream, you give to such distributjor 
who renders that service the skim milk free; is that C(|)r- 
rect? A That is correct. 

Q And he in turn retrieves his loss by conve|:t- 

199 ing it into evaporated milk or condensed milk? 

BY THE COURT: 

Q Is evaporated milk made out of skim milk? A 
No, sir. By evaporated milk here I am sure Mr. Lealiy 
means powdered and condensed. 

MR. LEAHY: Powdered. 

BY THE COURT: 

Q Is condensed milk made out of skim milk? A Yes, 
sir. 

Q Not out of pure milk? A As far as I know, here 
it is made out of condensed—^made out of skim; pardon 
me. I 


104 


BY MR. LEAHY: 

Q And in that manner the distributor is able to 
assist, is he not, in preventing a total loss of that excess 
or surplus? A Yes, sir. 

Q So that instead of there being a total loss reflect¬ 
ing itself back adversely upon the farmer, that surplus 
or excess is utilized, in so far as you are concerned in 
your efforts, by permitting the distributor to turn it back 
to you in the shape of cream for the purposes mentioned, 
and the distributor himself by converting it into evapo¬ 
rated milk or condensed milk? 

THE COURT: I think the Court understands that 
operation. 

MR. LEAHY: Very well. 

200 BY MR. LEAHY: 

Q Now, you were asked about the price of that 
surplus, and I think you said that that surplus milk car¬ 
ried a lower price than the price of the milk which was 
delivered at the door; is that right? A Yes, sir. 

Q Now, do you recall since you have been with your 
association the methods which the association had adopted 
to cope with this surplus problem in order to distribute 
fairly the cost of the entire milk to the public through 
the distributor? A Yes, sir, I am familiar with the vari¬ 
ous plans. 

Q Do you recall at one time when you came with the 
association in 1935 all the milk was sold on a flat price? A 
Yes, sir. 

Q And then do you recall that after that the associa¬ 
tion went to a classified price? A Yes, sir. 

Q Do you recall when the association put into effect 
1 he classified price? A November 1,1938. 

Q Do you recall whether or not when you came with 
the association back in 1935, in the early months, that 
there at that time had also been a classified price 

201 system in effect? A I understand there had 
been one before my time, yes, sir. 
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Q So we have at least the classified milk price ^nd 
the flat price. Now, under the flat price, how was the 
milk sold? A All the milk that the dealer retained was 
at one price, regardless of what he did with it, how he 
sold it. He paid one price for that milk. 

Q What hecame of the surplus? A The surplus 
milk was turned back to the association to sell as best 
it could and in the form of 40 per cent cream. That 
method was in use as of February, "1935. It was put in 
effect, I believe, at that time. 

Q How does the flat price differ from the classified 
price? A The flat price differs in this manner: The 
dealer may take in all the milk that he feels that he can 
sell. It does not matter how he sells that milk, whetier 
it is in the form of milk or whether it is in the foim 
of cheese—^by that I mean cottage cheese—or cream, ^nd 
he accounts to the farmer or in this case to the associa¬ 
tion, for the total number of gallons of milk he so utiliz(jd. 

Now, in taking aU the milk from the farmer there is 
still some milk that will go into so-called surplus channels 
that still is not possible to turn back to the orga:ii- 
202 zation in the form of marketable cream. 

Now, the dealer, in taking all this milk from a 
producer, works out all right under a flat price plan so 
far as he is concerned so long as he is able to sell all of 
this milk in a profitable manner. However, as a result 
of that flat price, your price to the farmer must neces¬ 
sarily reach a point that is midway between the highest 
utilization of that milk and the lowest. 

Now, the dealer will in most cases try to sell as mu(;h 
of this flat-priced milk in the higher utilization as pos¬ 
sible. Now, this price, as I said before, is midway or at 
some point between the top price under a classified pl£,n 
and the lowest price under a classified plan. Theoreti¬ 
cally, it is supposed to be an average of all the pric(5S 
so that he can sell all the farmer’s milk, some in tlfe 
highest class, some in the mid class, and some in tljie 
so-called surplus classes, and average out those prices. 
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Actually, what happens: He will sell the milk in the 
highest class, using this average price, and then not 
take from a producer the milk that he would use in the 
surplus class and Class 2. It tends then to put a pre¬ 
mium on so-called bootlegging, because he can buy his 
milk cheap for the Class 1 sales. He can then go out¬ 
side the market and buy cheap milk or cheap cream that 
is not licensed for the area, bring that in to take 

203 care of these other classes which a flat price is 
supposed to cover. 

It is very similar, if I can give you an illustration— 
a flat price is a package. You are buying something in 
a package all tied up. For instance, if you were going 
to buy a box of neckties—^you were selling neckties, if I 
may give an illustration—some of those ties you could 
sell for a dollar apiece; other ties you would be able to 
sell for 50 cents, and still others at ten cents. Well, you 
bought this whole box of ties for a certain price. Your 
average price, say, was 40 cents. So you sold some of 
those ties and made a big profit. You sold others and 
just about broke even, and others you lost money on. 

Now, that is theoretically the plan of the flat price, 
but it does not work that way. They only use the top 
ones and throw the cheap ones back to the— 

THE COURT: I lost track of the question in listen¬ 
ing to the answer. I want the reporter to read me the 
question. 

THE REPORTER: (Reading)— 

‘‘How does the flat price differ from the classified 
pricer^ 

BY THE COURT: 

Q Well, you are answering something else. What is 
the answer to that question? I thought you were answer¬ 
ing something else. A Your Honor, I gave the 

204 flat price. Now, the classified price— 

Q No. You ought to be able to answer in a 
sentence or two. How does the flat price differ from the 
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classified one? A One is that all milk is bought at the 
same flat price, regardless of how it is used. On me 
classified milk, it is priced at different levels according 
to usage. 

BY MR. LEAHY: 

Q Under the flat price isn’t it true that there was a 
tendency on the part of the distributor to turn back to 
the producer the surplus which he could not sell at t|he 
high price? A Yes, sir, that would be the tendency. 

Q In other words, wouldn’t the distributor attempt 
to limit his purchase of milk supply to those needs which 
would go into fluid milk? A Yes, sir. 

Q Selling at the door? A Yes, sir. 

Q That would throw the full burden of the surplus 
back on the farmer, wouldn’t it? A Yes, sir. 

Q That would then leave it up to you or your associa¬ 
tion as the representative of the producers in the dispo¬ 
sition and sale of their milk the necessity of finding 
205 some place for disposing of that surplus without 
suffering a complete loss for the milk? A Yes, 
sir. 

Q Was the flat price entirely satisfactory, in your 
recollection, to the distributors when it was in force? K 
I would say it was not. | 

Q Because of what you mentioned earlier, was ii? 
There were complaints that some were bringing in 
cheaper milk into the District and selling at as high la 
price as the consumer milk at the doorstep? A Yes, 
sir, that would be one of them. i 

THE COURT: Mr. Leahy, I have been wondering 
about the matter concerning which you are interrogai;- 
ing the witness, and I want to clarify my own thinking. 
I do not suppose the Government complains of the classi¬ 
fication as being illegal per se, but merely because it is a 
form of price fixing. Is that correct? In other words, 
they would complain equally as much, I presume, if a 
flat price system was used? Do I correctly understand 
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you, or do you contend that there is any inherent illegal¬ 
ity in the idea of classification? 

MR. WINN: We do not contend that there is any 
inherent illegality in the idea of classification, Your 
Honor. We do say, however, that it can be used in a 
price-fixing scheme with much more facility than can 
the flat-price system. 

THE COURT: I will let you pursue your line 

206 of inquiry. I thought you merely objected to it 
because it vras a form of price fixing. 

MR. WINN: No, Your Honor. 

BYim. LEAHY: 

Q I will ask you, to your knowledge, while you were 
still using the straight price, straight across the board, 
the flat price, was your association at that time in any 
way attempting to fix prices between the distributors and 
your producers here in the District of Columbia? A 
Would you have that question read back to me, Mr. 
Leahy? 

THE COURT: The reporter will read the question. 

(Pending question read.) 

A Yes, sir, we arranged price between the distributor 
and ourself. 

BY MR. LEAHY: 

Q Now, did you at any time while you were engaged 
under the flat price system agree with the distributors, 
combine with them, or enter into any understanding 
with them, in any way, shape, or form, while you were 
using that system, to fix or control the retail price of 
milk to the consumer? A No, sir. 

Q Did you at any time while that flat price was in 
effect discuss with any of the distributors w^hat their 

207 resale prices should be to the public? A No, sir. 

Q Or what their own policies of doing business 
as distributors should be? A No, sir. 

Q Did you have any other purpose, when you were 
working under the flat-price system, in mind than to get 
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the best price you could for your producers from y|our 
distributors? A That was our policy, and that is ■what 
we tried to do. 

Q At that time, when you stated that you were under 
the flat price, the distributors who are here at this tiible 
represented by counsel were also your outlets, wer(m’t 
they, for your o'wn producers? A Yes, sir. 

Q And when you discussed prices with them, you dis¬ 
cussed those prices as a seller with a quantity of milk 
to sell for your producers? A That is right. We were 
selling to a buyer. They were our buyers. 

Q And the only talk you had 'wdth reference to dis¬ 
tributors and the price of milk was in the capacity of a 
seller to a buyer? A That is correct. 

Q And negotiating the purchase price of your milk 
by the distributor? A Yes, sir. 

208 Q Were you at any time endeavoring to re¬ 
strain either the production or the distribution of 
milk in this particular District contrary to the public in¬ 
terest? A No, sir. 

Q I -will ask you if your only purpose in mind wasn^t 
that you had a quantity of milk to sell, that you lad 
obligated yourself as an association to do the best tou 
could to sell that quantity of milk, and you were trying 
to dispose of it? A Yes, sir. That is what we w(ire 
doing. 

Q And that the only place you could go in order to 
dispose of that milk was to these distributors who sit 
here today at this trial table? A Yes, sir. They had 
the plants to handle the milk. 

Q Now, let us go to your classified plan. You said that 
came in about 1938? A In my time, yes, sir. As I 
said before, I understand the classified plan has be^n 
used in one form or another since 1916, and prior to 
1935 I understand there was a form of classified plan in 
effect. A formal plan became effective November 1, 
1938. 
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Q I will ask you if the same problems do not exist 
under the classified price plan as they did under the flat 
price plan, to wit: ‘^What can we do with the surplus?^’ 
A Yes, sir. The problem always exists. 

Q I will ask you if the surplus problem was 

209 not present, wouldn’t the sale of milk be compar¬ 
able to the sale of any article of ordinary mer¬ 
chandise? A Any perishable article, yes, sir. 

Q And the difficulty that you have in the sale of the 
raw milk which you bring in here to the market is due 
to the fact of its extreme perishability, isn’t it? A Yes, 
sir. 

Q I will ask you this, Mr. Hooper. All distributors 
here in the District of Columbia do not have the same 
percentage of the sale of their milk in the form of fluid 
milk, do they? A You mean classified as 1, 2, or 3? 

Q Yes, for distribution and sale at the doorstep. A 
That is correct. They have varying percentages. 

Q Could you from your memory now give us some 
of the percentages to show the variance? A Well, Mr. 
Leahy— 

Q Let us take the Chestnut Farms. Do you know 
how much of their milk which they purchase is sold in 
the fluid form of milk for consumption at the home? A 
No, offhand I do not, but I can give you this fact, Mr. 
Leahy: That the distributors vary from about 60 per 
cent in Class 1 to 90 per cent in Class 1. 

Q Well, now, if milk is sold on a flat price, the dis¬ 
tributor who has 90 per cent for fluid form sale for con¬ 
sumption at the home will ultimately pay more for 

210 his milk than the man who sells only 60 per cent 
thereof for consumption in the home? A No, sir; 

it is just the opposite. 

Q Right around? Reverse it. A The man who has 
a higher utilization of fluid milk under a flat price would 
ultimately get his milk cheaper, because he is buying a 


greater quantity of milk at this mean or average price, 
but which he is utilizing in the upper bracket or the 
highest bracket, than the man who is buying the milk 
and having less sales in that classification. 

BY THE COURT: 

Q Wouldn^t the consumer of fluid milk under those 
circumstances, the ordinary housewife, get a lower pidce 
or be charged a lower price for the milk she buys? A 
I could not answer that. Your Honor. I would not know. 

Q Wouldn’t that be the tendency? Wouldn’t that be 
the necessary result of your last answer? A If each 
distributor would seU on that basis, theoretically, ^es, 
sir, but I—and this only my own guess—the distributor 
who had a little cheaper purchase plan would pocket the 
additional money and not pass it on. 

Q In other words, it would benefit only the pockets 
of the distributor and not the ultimate consumer? A 
Yes, sir. 

211 BY MR. LEAHY: 

Q That is the fact, isn’t it, in the history of 
the trade here in the District? A That is the 
fact in some cases, yes, sir. 

Q Let me put it this way: When you were under the 
flat price you had that same variance in the sale of 
fluid milk for consumption in the heme that you just in¬ 
dicated to us; isn’t that right? A Yes, sir. 

Q Now, all the distributors purchased at the same 
flat price, didn’t they? A Yes, sir. 

Q Now, of course, the fixing of the price for public 
consumption was a matter which concerned the distrib¬ 
utors only; isn’t that true ? A Yes, sir. 

Q And that price was leveled ofiF by whatever price 
the distributors may have fixed? A That was a matter 
of competition among the distributors. 

Q And the distributor, under the flat price, who coujld 
purchase his milk, we will say, just for the example, kt 
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10 cents a quart and could sell 90 per cent of that at 
12 cents a quart, which was the prevailing sale price to . 
the public, could make more money out of his 

212 milk thus sold than the man who could sell only 
60 per cent of it at 12 cents; isn’t that right? A 

Yes, sir. 

Q And wasn’t that a source of constant complaint and 
dickering back and forth between distributors and your 
association? A Definitely, that would be. 

Q And wasn’t it in an effort to try to level off the 
benefits of the prices for which the producers sold his 
milk to the distributor that the classified price came in? 

A No, sir, I don’t think so. The classified price came into 
effect in order to handle surplus, for one thing. Sec¬ 
ondly, as a result of our flat price, we had just about 
lost all cream sales in the market. 

Q All what? A Cream sales—that is, fluid cream 
sales—^because the distributors were buying this milk on 
the flat price for their fluid purposes only, and were not 
pushing their cream sales. There was no profit in them, 
as they saw it. They looked at the idea that a gallon 
of milk “costs me 30^^ cents. Now, I can seU that gallon 
of milk in bottles, in quarts, to the consumer and I can 
make some money. A quart of cream is going to cost 
me a great deal.” 

They don’t think now that this 30^/^ cents is an aver¬ 
age price from what would possibly be a 40-cent 

213 cost per gallon for the milk to go in the bottles 
and a 20-cent or 25-cent price for their creameries. 

They just look at the one price, the 30 cents. “We don’t 
sell cream.” They don’t push it. They would rather 
push milk. It is more profitable in their way of cost 
accounting, and it is reasonable. 

Now, secondly, we had some distributors, and the 
court records will show that there were convictions, that 
they went outside and bought this cream outside the 
marketing area, unlicensed cream, cheaply, very cheaply— 
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THE COURT: Of conrse, if we are going to enforce 
the rules of evidence, this is hearsay once or twice re¬ 
moved. I 

BY MB. LEAHY: 

Q Well, was it because of those things that you finaUy 
worked into the classified price plan? A Yes, sir. 

Q Now, when you changed to the classified price plan 
did you do so with any purpose in mind of restraining 
either the production or the distribution of milk here in 
the District of Columbia? A No, sir. 

Q Wasn^t it just an ordinary step you took in tlie 
economy of the business in order, if possible, to preser^^e 
for your producers the best price that you could get 
for them for their milk? A That is right, and the best 
method of accounting for their milk. 

214 Q And to handle the surplus? A Yes, sir. 

Q Now, then, when you come to the classifi(id 
use plan, then you have the distributor paying the Class 
1 price—which is the consumer price, isn’t it, for fluid 
milk at the door? A The Class 1 price to us is not 
the consumer price at the door, no, sir. 

Q I mean for consumers at the house. A Yes, sir. 

Q That is the highest form, isn’t it? A Yes, sir. 

Q And the distributor pays in accordance with tbe 
use which he puts his milk to? A That is correct. 

Q And therefore no longer is it true that the diis- 
tributor who sells most of the milk for fluid form for 
consumption gets the benefit which you mentioned before 
under the flat price? A That is correct, 

Q In other words, each one pays the same price 
for the milk which he sells to the consumer public? 
Well, if he pays the same price for the same quantity cif 
milk of the same qua-lity—^by quality I mean of the 
same— 

BY THE COURT: 

215 Q You mean the same type of use? A Yes, 
sir, and the same quality. By that I mean butterfat 
content and so forth. 


114 


Q Well, I understood that all of the milk is of the 
same quality. Is it not? A It is all of the same high 
quality, Your Honor, but some milk carries a butterfat 
content higher than others, and that carries an extra 
price. 

Q But it is all capable of being sold as Class A milk, 
isn^tit? A Yes, sir. 

BY ME. LEAHY: 

Q By the way, while we are on that, isn’t it true, too, 
that your association, in order to promote the purity of 
the supply of the milk, obtained some premiums over and 
beyond what we might call a base price for a bam w’ell 
kept, for a herd that is well cleansed, clipped, and all 
that sort of thing? A Yes, sir. The distributors pay 
a premium based on a Health Department rating made 
by the Inspectors of the Health Department. 

Q And among those premiums is that one you just 
mentioned in reply to His Honor, that if the butterfat 
content of the milk is increased over a given per- 
216 centage, a premium is paid for the increase? A 
No, sir; that has nothing to do with the Health 
Department. 

Q I mean from your business. A Yes, sir. That is 
paid on 4 per cent milk, and there is a differential paid 
for the butterfat. If the butterfat drops below 4 per cent, 
the price is reduced. If it goes above that, the price is 
increased. 

Q Let us get that clear for His Honor. Not only do 
you arrange for a premium for your producers for ex¬ 
cellence of milk or superiority of milk either with respect 
to its production or quality, but you penalize the pro¬ 
ducer, too, do you not, for not living up to the demands 
of the District regulations? A Yes, sir. The farm 
score is cut. His price is cut in that the premium is re¬ 
duced. 

Q And that all reflects itself again in the price of 
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milk which the producer gets for his product? A jYes, 


1 

Q Now, when you come to Class 2 of the milk here 
in the District of Columbia, what does that class in¬ 
clude? A Class 2 is cream used for fluid consumpiion. 
That is both 20 per cent cream and whipping crejim and 
cottage cheese. 

BY THE COURT: 

Q Does cream used as coffee cream come under tliat? 
A Yes, sir. That is table cream or so-called 20 

217 per cent cream. 

Q You mean, then, that cream is in a lower 
class than fluid milk? A So far as milk is concerned, 
yes, sir. 

Q I thought that coffee cream was a more expensive 
type of milk product. A Well, Your Honor, it takes 
approximately five gallons of 4 per cent milk to make 
one gallon of 20 per cent cream. 

BY MR. LEAHY: 

Q That again, is it not, is after your fluid milk 'de¬ 
mands have been met and the cream demands have b^en 
met? Then you come in once more to the old problem 
of surplus, don^t you? A Yes, sir. 

THE COURT: I want to clear my own thinking on 
this, if I may. 

BY THE COURT: | 

Q Does not the housewife pay more for a quart of 
cream than she would pay for a quart of milk? A Very 
definitely, yes, sir. 

Q Then, why does the farmer get less for milk tlat 
is used for cream than he does for milk that is used as 
milk? A Well, now, first of all, the housewife is payi]ig 
for this concentrated fat in the bottle. As I mentioned 
before, it takes approximately five times, or five quarts, 
or five units of milk to make one unit of table 

218 cream, so the distributor must buy five times t^ 

amount to make up that one unit. I 
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Now, in so far as the fanner ^s price is concerned, it 
is a question of selling a product Cream and cottage 
cheese are items that are highly competitive on the 
market. If you price your market— 

Q I do not see where competition enters into it, If 
I want cream for my coffee, I am not going to buy 
cottage cheese instead. 

MB. LEAHY: That might not be a very good drink, 
Your Honor. 

THE COXJRT: I do not see where the competition 
enters into it. 

THE WITNESS: I did not mean competition between 
cottage cheese and cream, Your Honor. The two make 
up our so-called. Class 2 item, but they are both items 
which are highly competitive with outside products. 

BY THE COUBT: 

Q Oh, I thought you meant competitive with each 
other. A No, sir. I am sorry if I gave that im¬ 
pression. 

MB. LEAHY: Is Your Honor through ? 

THE COUBT: Well, the fact is I do not xmderstand 
the reason, but I do not suppose it is very important. 

BY MB. LEAHY: 

Q Here is the difficulty, Mr. Hooper. See if we 
219 can clear it up. 

THE COUBT: WTiat I can^t understand is why 
the wholesale price of one product should be higher than 
that of another when the retail price of it is lower. 

BY MB. LEAHY: 

Q Do you get the difficulty here? Why should you 
rate Class 1 at a higher price when it is fluid milk and 
sells for less price than cream? 

THE COUBT: And yet you pay— 


117 


BY MB. LEAHY: 

Q And yet you pay less for the cream or get less for 
the milk that goes into the cream than you do for the 
milk that goes into the bottle at the doorstep? A "Well, 
it is a very involved problem of marketing. Briefly, the 
farmer’s first responsibility to the consuming public is to 
produce milk for fluid consumption. That represents the 
greater portion of the, milk that is used. So his pijice 
is based, first of all, on this greater amount or on jibe 
amount which goes into so-called fluid consumption a[nd 
which it is his primary responsibility to furnish. After 
that need is taken care of—that is, the milk that is required 
for homes, to drink at your table, or at various places;— 
the next step is to furnish enough milk to take care i of 
the other items. I have heard them called luxury iteias. 
I don’t know. 

220 Now, this classification of this cream is an item 
that is highly competitive. You can price your¬ 
self out of a market. As I said, under the flat price 
plan the cream price became too high and distributers 
just bootlegged cheap cream into the market to take 
the place of that. 

Now, if that condition arises again, you lose yonr 
cream sales and you are faced with not a secondary price 
of that excess milk over and above fluid needs, but a 
surplus price, and your milk falls from the top pri^e 
into a manufacturing classification and you don’t have 
those sales. 

BY THE COURT: 

Q But if that is so—I follow you so far—th(m 
shouldn’t the housewife pay less for table cream than 
she pays for her milk? A Your Honor, I do not think 
I am qualified to answer that. 

THE COURT: Very well. You may proceed. 

BY MR. LEAHY; 

Q Then after you have taken care of the demand of 


the public for the milk and the demand for cream and 
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cottage cheese, the rest here in the District is once again 
the old surplus, isn^t it? A Yes, sir. 

Q And that is milk which, if it were not converted 
into some kind of a manufactured product, or again 

221 converted into cream, as they do here in the Dis¬ 
trict, would constitute a total loss to the producer? 

A That is right. It is perishable. You can^t keep it. 

Q And you can^t store it, either, can you? A No, 
sir, you cannot. 

Q And the reason why the surplus is converted into 
something else is that if it is manufactured it can be 
stored for a long period of time, and cream can be kept 
stored much longer than milk, can it ? A Yes, sir. 

THE COURT: I do not suppose the Government 
can store milk the way it has been storing potatoes. 

MR. LEAHY; I don’t think so. 

BY MR. LEAHY: 

Q Now, let me ask you this, Mr. Hooper: When in 
1938 this classified milk plan was introduced, that was 
not new to the milk industry, was it, as such? A No, 
sir. I stated before that various forms of the classified 
plan had been in existence since 1916. 

Q The classified plan is generally recognized, is it 
not, throughout the country? A It is in general use 
in all milk markets and under all Federal orders at the 
present time. 

BY THE COURT: 

222 Q All the marketing agreements approved by 
the Secretary of Agriculture have a classified plan? 

A Yes, sir, all of them. 

BY MB. LEAHY: 

Q Now, did you, in changing over to that classified 
milk plan, have any purpose of fixing prices to the public 
for which the public would pay for its milk? A No, 
sir; that is not part of our job.* Our job is to sell our 
producers^ milk for an adequate price in order that the 
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fanner may stay in business and continue to produce 
milk so that the consumer can have milk. That is our 
whole problem, Mr. Leahy. 

Q Do you know of any way that you could fix prises 
imder the classified price plan any more easily or effec¬ 
tively than you could under the straight flat-price plan? 
A No, sir. ] 

Q Is there any way by which there can be a manipula¬ 
tion of this classified price structure adverse to the put lie 
interest that you know of? A Mr. Leahy, I don^t know 
of any way to fix prices under any plan, whether it be 
flat-price plan or classified plan. 

Q You have still got the law of supply and demand 
operating, haven’t you? A Yes, sir. 

223 Q And did you at any time after the plan for 
the classified milk plan was put into effect here 
have any meetings with the distributors, any one of these 
defendants here at all, for the purpose of having the dis¬ 
tributors and yourselves fix the retail price of milk to 
the public? A No, sir, we did not. 

Q And in any conversations that you ever had with 
the distributors under the classified milk price plan— 
and that is in force up to the present time, isn’t it? 
A Yes, sir. 

Q Did you at any time have any discussions with the 
distributors save and except the necessary negotiations 
under which price was agreed upon between the distrib¬ 
utor as buyer and you as seller of the milk? A Our 
discussions were limited to the producers’ problems, Mr. 
Leahy. ^ 

Q Now, your attention was called on your direct ex¬ 
amination to a number of, I think, board’s or directorl’ 
or executive committee’s meetings where you had meet¬ 
ings with the distributors. I want to ask you about thos(j 
Mr. Hooper. ^ 

Isn’t it a fact, Mr. Hooper, that the protection cf 
your own membership interest requires also a close to- 


120 


lationship with general market conditions? A It re¬ 
quires not only a close relationship, Mr. Leahy, it re¬ 
quires a very good knowledge of market conditions. 

224 Q And isn’t that why you had this man whose 
name was mentioned this morning, which slips my 

mind now, as an economist? A Yes, sir. That is why 
we have an economist at the present time. 

Q In other words, the business which you conduct as 
an association for your own producers is sufficiently com¬ 
plicated to require the services of an economist for ad¬ 
visory purposes? A Yes, sir, very definitely. 

Q And isn’t there intertwined with the problems of 
production and marketing for your members the question 
of the proper distribution of the milk after it gets here 
into the market? A Why, yes. The distribution of the 
milk is very important. You could not put all the milk 
into one distributor’s plant to the exclusion of everyone 
else’s. You just could not do that. 

Q And didn’t those meetings to which reference has 
been made with distributors refer to the general discus¬ 
sion and negotiations of prices as reflected by market 
conditions then existing? A Yes, sir. Our meetings 
were always in connection with the price that the farmer 
is going to receive and the market conditions. 

225 Q And in those meetings, didn’t your associa¬ 
tion advise the distributors that from a certain time 

hence forward the association was going to demand a cer¬ 
tain price for its members? A Yes, sir. We informed 
the distributors of the price. 

Q And isn’t that the origin of the meetings? A Yes, 
sir. 

Q The information which you as an association passed 
on to the distributors was that from that point on the 
distributors must pay that price for the milk? A That’s 
it, yes, sir. 

Q In other words, under the rules and regulations 
of your association, doesn’t the board of directors meet 
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■with reference to establishing a fair price to their own 
members? A Yes, sir. Our board meets and studies 
the report as submitted by the secretary-treasurer, I by 
the economist, and any other information they can get. 
They generally give it a great deal of study. They then 
instruct the management as to what it shall do, and |;he 
management then goes out, contacts the distributor, alnd 
arranges for the contract. 

Q Now, in those discussions in your board of directors, 
such things affecting the price as the index which is sijip- 
plied by the Government of food costs, and so forth, ^re 
taken into consideration? A Yes, sir. That is alwajys 
taken into consideration. i 

226 Q And it is from that Government index that 
you get a pretty good idea as to what the costs are 
that enter into the production and marketing of your 
milk; isn^t that true? A Yes, sir. We use a number 
of indexes. The object is to arrive at a price. The 
price isn’t just picked out of thin air. It is a matter 
of a great deal of study. 

Q And advised study by your economist and by these 
other governmental agency aids; isn’t that right? JAl 
T hat is right, and then it is presented at the preseijit 
time, and since 1940 has been presented— 

THE COURT: No. We are not going to take testji- 
mony as to what is being done at the present time. 

^IR. LEAHY: Oh, no, not at the present time. , 

BY l\ni. LEAHY: 

Q Whenever I use the word ^‘present,” would you 
restrict it to March 8,1948? A Yes, sir. j 

Q I do not want to go beyond that date. A All 
right, sir. In March of 1948, and back to February, 
1940, all prices were arrived at after submission of e-vit 
dence to either the Federal Government, Department oi 
Agriculture, or to the Virginia State Milk Commission. 

Q In other words, first, if any prices for producers’ 
milk to the distributor are fixed in the District of Co- 


122 


lumbia, they are fixed by the board of directors in 

227 your organization; is that right? A Yes, sir. 

Q Now, in the meetings of those boards, do you 
have the distributors sit in and talk with you or advise 
you or anything of that sort? A I have never seen one, 
no, sir. 

Q In other words, before the distributors know any¬ 
thing about what the price is going to be, your board 
of directors has fixed that price; isn’t that right? A 
Yes, sir. 

Q And that has been the practice from 1935, when 
you came in, down to March 8,1948 ? A Yes, sir. 

Q Now, we won’t go into the Government orders yet. 
But at no time have you ever known of any agreement 
arrived at between the distributors and your board of 
directors, your association, before that price was fixed 
by your association; isn’t that right? A Not to my 
knowledge, no, sir. 

Q Now, then, after the board of directors has fixed 
a price at which it thinks the milk ought to be charged 
for in the interest of your members, then you say the 
board instructs the management. To do what? A To 
meet with the distributors and to sell our milk to them at 
the price as set by the board. 

228 Q Then your management follows that by ad¬ 
vising the distributors that from this time on X 

is the price? A Yes, sir. 

Q Now, have you bargained as an association with the 
distributors on that price, to your knowledge, since 1935? 
A We have a great many discussions, yes, sir. 

Q And, whatever the price, have you always been able 
to maintain the price that your board instructed you to 
try to get? A Mr. Leahy, without referring to the rec¬ 
ord, I would not be able to answer that. 

Q I see. But, in all events, whatever price came out 
after you as an association bargained with the dis¬ 
tributors, it came out as a result of the bargaining back 
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and forth and negotiations between the distributors ^jad 
you with reference to the price as the standard wljLich 
was fixed by your board of directors! A Yes, sir. | 

Q Now, in 1940, was it, you went under a milk order! 
A Yes, sir; February 1,1940. 

Q Then the price was fixed by the Department of 
Agriculture, wasn’t it! A Yes, sir. 

Q And that was fixed after a hearing, wasn’t it! A 
A public hearing, yes, sir. 

229 Q Were the distributors represented at tliat 
hearing! A The distributors were represented 

there. The association was represented— 

THE COURT: Mr. Leahy, of course, I am not 
going to question the validity of any prices fixed by ihe 
Government. I will assume the validity of that govejm- 
mental action. 

BY MR. LEAHY: 

Q That was a minimum price, wasn’t it! A Yss, 
sir. 

Q And you abided by tha/, minimum price up until 
1946; am I right about that! A That is correct. 

Q Now, you have heard it said that you departjed 
from that minimum price in agreement with the distrib¬ 
utors. Besides the one instance in 1946, do you recall 
that you ever failed to abide by the price! A No, sir. 
That is the only time that we did not abide by the 
price— 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, sir. 

BY MR. LEAHY: 

Q What did you say to that! 

THE COURT: You asked him whether there was 
any time when they did not abide by the minimum pricle. 
MR. LEAHY: Save 1946. 

230 THE WITNESS: That was the only time. 
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BY MR. LEAHY: 

Q The only time. Now, let us get to that. Do you 
recall that change that was made in the price in 1946? 
A Yes, sir, I do. 

Q Now, of course, the milk order required you only 
to sell at not less than the minimum fixed; isn’t that 
right ? A It required the minimum price, yes, sir. 

Q And in so far as you were concerned, from 1940 
up to 1946 no attempt at any time was made by your 
association to raise the price? A Mr. Leahy, I would 

like to give you the facts on this. 

THE COURT: No. Just answer counsel’s question. 

THE WITNESS: No, sir. 

BY MR. LEAHY: 

Q Now, do you recall what happened in 1946 that 
induced your association to ask for an increase in price 
over the milk order ? A Yes, sir. 

Q What was it? A The subsidies were taken oif 

of the producer’s price. 

Q Now, when you refer to the subsidies, what do you 
mean? A I mean that while the Federal Order set a 
minimum price and the OPA set a maximum price, 
231 which happened to be identical with the minimum 
price, the Government allowed, through the Com¬ 
modity Credit, I believe is the organization, an additional 
price to farmers. I think that started in 1943. 

Then on June 30, 1946, these subsidies, which repre¬ 
sented a very considerable part of the farmer’s income, 
was taken off, just dropped, and there was nothing set 
up in the governmental machinery to take its place. 

The farmer faced this tremendous loss and just could 
not stand it, so the producers said to the distributors, 
“You will have to make it up.’’ 

Q Now, do you recall how much subsidy was sud¬ 
denly taken off on the first day of July, 1946? A I am 
not sure of that figure, Mr. Leahy. 
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Q Wasn^t it 85 cents a hundredweight, or 90 cents 
a hundredweight? 

I am corrected by Mr. Whiteford. 

A Ninety cents was the amount necessary to make 
up the Government’s commitments. 

Q Then, as I understand it, while the milk order 
was in effect the Government had at the same time sub¬ 
sidized the farmers to approximately 90 cents a hun¬ 
dredweight of milk? A Ninety cents a hundred poimcls, 
yes. 

Q Ninety cents a hundred pounds during the period 
1942, was it, down to 1946? A Well, it was at vary¬ 
ing rates, Mr. Leahy. 

232 Q It was what? A At varying rates. That 
subsidy was sometimes lower and sometimes 

higher. 

Q Here is the important thing: Wasn’t the amoujit 
of that subsidy determined by the Government Depart¬ 
ment charged with that upon the increased costs of food 
and food supplies to the dairy farm? A Yes, sir. 

Q And that index again was determined, was it net, 
by a governmental agency? A Yes, sir. 

Q In other words, there wasn’t anything mysterious 
or secret or unknown to the industry as to the method (►r 
manner by which these subsidies were determined? A 
There was certainly no secrecy. It was published by 
the Department. | 

Q Labor costs had gone up tremendously; wasn’t th^t 
true? A Yes, sir. I 

Q And the general shortages created by war conditions 
had made it desirable in the public interest to pay to the 
farmers this necessary subsidy which, over and abo\Je 
the price fixed by the Secretary of Agriculture, gave hiJn 
a proper economic purchasing power for his milk 4s 
compared with the base year; isn’t that right]? 

233 A Yes, sir. I 
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Q And then suddenly, on June 30, 1946, Presi¬ 
dent Truman vetoed the hill, didn^t he? A Yes, sir. 

Q Now, I am going to ask you this: Whether or not 
your board of directors met within 24 hours after that 
veto. A They did. 

Q I am going to ask you whether or not it was not 
a fact that at that time your farmers, your members, 
were faced with the danger of complete loss. A They 
were faced with ruin. 

Q And it was up to you as an association to attempt 
to protect your members and the public from the dis¬ 
advantages which would follow from the ruin of the 
farmers; isn^t that right? A That is right. The milk 
supplies would have been nil. 

Q And your board of directors met and determined 
that inasmuch as the Government had up to that time 
determined the subsidy was necessary to keep the farm¬ 
ers in production, this w’ould have to be passed on to 
the distributors? A That is right, and only after again 
checking with the Government to see if there was some 
substitute. There was none. 

Q Oh, I forgot that. You did, did you not, as 
234 an association, ask the Government if there were 
not other sources in public funds from which suf¬ 
ficient moneys might be drawn to continue the subsidies 
or some form thereof? A Yes, sir. 

Q And you found that was impossible, did you not? 
A Yes, sir. 

Q And then it was that, faced with that situation, 
your board determined that they could no longer abide 
by the minimum which had been fixed in 1945, but that 
the subsidies must be kept in existence from some source; 
isn’t that true? A Yes, sir. 

Q Now, when you made that determination, were you 
entering into it for any purpose of restraining the supply 
or production or the distribution of milk in the District 
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of Columbia? A No, sir. It was far from restrainiing 
the supply. We were trying to maintain the supply, 
which was little enough at that time, anyway. 

Q Just at that time the District of Columbia had al¬ 
ready increased in population two or three times, hadn’t 
it? A Yes, sir. It had increased tremendously. 

Q And wasn’t it a fact that you had to go outside 
the District of Columbia and purchase milk where^'er 
you could get it in order to give the public milk? A 
Yes, sir. 

235 Q And isn’t it a fact that the distribut<|>rs 
themselves went outside the District of Columl|)ia 

and bought milk wherever they could get it? A Yes, sir. 

Q And wasn’t it a very serious problem during tiat 
time for the District of Columbia to get sufficient milk to 
give to the public of the District? A It was very 
serious. 

Q Do you recall on one day Mr. Derrick’s spending 
over $1,000 on telephone calls to almost every milk shed 
in the United States, trying to get milk into the Dis¬ 
trict? A I remember Mr. Derrick spending the entire 
day on the telephone, calling all over the United States. 

Q And, in that regard, when the public interest w^s 
thus affected, didn’t the distributors also help out? A 
Yes, sir. 

Q Was there any talk then about full supply contracts 
to restrain trade? A No, sir, there was not. 

Q And how many years over this period was it that 
the distributors and your association were attempting 1:o 
take care of public needs under this charge of a con¬ 
spiracy? A We were all working very desperately to 
secure enough milk for Washington from about the last 
of June, 1942, up to and beyond the date of this indict¬ 
ment. 

236 Q When you were attempting to do that were 
you engaged in any agreement with the distrib¬ 
utors that you should restrain the supply of milk ijn 
the District of Columbia? A No, sir, definitely not. 


128 


Q To return to that July 1, 1946, did your board 
then meet or did your management then meet with the 
distributors and advise the distributors that from that 
point on they would have to pay the subsidy which had 
been taken from the farmers here in the District? A 
We did. 

Q Did you, before your board arrived at its deter¬ 
mination to preserve the production of milk for the Dis¬ 
trict of Columbia, enter into any preconceived agreement 
or predetermined understanding with the distributors 
that that would be done? A No, sir. I think this was 
a complete surprise to the distributors. 

Q And it came at this time when the shortage of milk 
was as you have just described? A Yes, sir. 

Q And is that the only time that the distributors were 
called in with reference to the increased cost of their 
product from you during the entire term while Order 45 
was in existence? A Yes, sir. 

Q Now, I think you said, too, that not only during 
this period from 1940 down to—1948, was it, when 
237 the milk order went out? A No; it was March, 
1947. 

Q 1947. During that time you were not only under 
the control of the Government with reference to at least 
the minimum supply of milk, but you were also under the 
control of the Government for years under the OP A, 
werenT you A Yes, sir. 

Q You were also under the control of the Virginia 
Milk Commission, weren’t you? A For that part of our 
milk in Virginia, yes, sir. 

Q And many of your members have farms in Virginia? 
A A great many. 

Q And that Virginia Milk Commission has been in 
existence since 1934, hasn’t it? A Yes, sir, and active 
since 1937. 
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BY THE GOUET: 

Q That does not affect those of your farmers who 
are in Maryland or West Virginia, does it? A No, sir. 

BY MR. LEAHY: 

Q Does the Milk Commission in Virginia fix not 
merely the wholesale price of milk, but also the retail 
price? A Yes, sir. 

Q So that Virginia protects the sale all the 
238 way through? A Yes, sir. 

Q Under the milk order, the milk order had no 
effect whatsoever upon the retail price, did it? A JSTo, 
sir; they were not included. 

Q All right. Let me ask you this question: During 
the existence of the milk order did you and the distidb- 
utors at any time—any one of these gentlemen repre¬ 
sented here—get together under any agreement trying to 
control the retail price of milk? A No, sir. 


241 BY MR. LEAHY: 

Q Mr. Hooper, I take it at the conclusion of 
the testimony yesterday, we had just been reviewing w^th 
you the incident with reference to March or April 1, 19^7, 
when you recalled the subsidies had been withdrawn. Do 
you remember that line of testimony? A It was not 
^47. It was July, ’46. 

242 Q ’46? A Yes, sir. 

Q The result of the action taken by the associa¬ 
tion at that time was to continue the maintenance of the 
price the same as if the subsidies had been continued 
inexistence? A Yes, sir. 

Q And those subsidies had been granted to the dairy 
industry all over the country, had they not? A Y^s, 
sir. 

Q In other words, they were not merely affecting the 
Washington market? A No, sir. 

Q And those subsidies were granted in order to main¬ 
tain the economic power of the milk industry becaupe 
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of the increase in the price of feed and labor and all 
the costs that went into the production of milk; isn^t 
that true! 

THE COXJET: I do not suppose this witness would 
know why the Government granted the subsidy. 

The Government granted the subsidy. 

MR. LEAHY: Maybe it was a matter of common 
knowledge; I don’t know. 

THE COURT: I think it is. 

MR. LEAHY: Then I won’t go further into that, 
Your Honor. 

BY MR. LEAHY: 

Q I want to come down now to the second incident 
to which your attention was brought on direct ex- 

243 amination, Mr. Hooper, and that was the termina¬ 
tion of Milk Order No. 45. Do you recall the inci¬ 
dent? A Yes, sir. 

Q And when did that occur? A March 31, 1947. 

Q The milk order had been in effect from 1940, had 
it not? A February 1,1940. 

Q Now, do you recall whether the price of milk under 
Order 45 in the Washington market had been tied in to a 
butter formula with reference to the price of butter for 
sale on the New York market? A Yes, sir. 

Q And do you recall how that was so tied in? A 
Yes, sir. It was the price of butter for the last ten days 
in the previous market, and if that price of butter was 
greater than 82 cents, the producer’s price would rise 
40 cents per hundredweight. If the price of butter was 
less than 67 cents, the producer’s price was decreased by 
40 cents. 

Q In other words, the base price controlling rise or 
decrease in the price of milk in our own local market 
depended upon whether butter sold in the New York 
market over 87 or under 60? A Over 82 or undeir 
67. 

244 Q 82 and 67 ? A Yes, sir. 

THE COURT: Before you leave this question. 
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I am not quite clear about this matter, and I would 
like to have it clarified. 

MR. LEAHY: Yes, Your Honor. 

THE COURT: I do not quite understand the connec¬ 
tion between the price of butter—or, rather, why tlie 
price of butter in the New York market should affect 
the price of milk in the Washington market. 

THE WITNESS: We couldn’t understand the con¬ 
nection either, your Honor, and that is one of the reasons 
that order went out. 

THE COURT: That is one of the reasons what? 

THE WITNESS: The reason why we asked for the 
suspension of the order. 

THE COURT: Oh, I see. 

BY MR. LEAHY: 

Q Did you ask at that particular term that the ord^r 
should be suspended? A When it first went into effec^; 
no, sir. We protested, but we did not ask for it to go 
out at that particular time. 

Q When was it that you protested that the order, hav ¬ 
ing in it a control of milk price in Washington as de- 
pendent upon butter prices in New York? A We 
protested immediately after the Department of 
245 Agriculture informed us that that would be a 
part of the price formula, which was in September 
of 1946. 

Q In other words, that had not always been in the 
milk order from 1940 down? A No, sir. It was put 
in in September of 1946, over our objections, and I be¬ 
lieve over most of the dairy farmers who would have to 
work under that order, in not only this market but in 
other markets. 

Q Now, did there come a time when you asked the 
Secretary of Agriculture to suspend that term in the 
order? A We did. On several occasions. 

Q Do you recall along in September of ’46 a request 
from your association to the Secretary to suspend that 
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provision of the order? A Yes, sir. I believe, though, 
that was in October of ’46; to suspend the formula 
which would become effective for November, you see, with 
the previous month, because we felt that that formula 
was going to increase a price, which we did not believe 
was proper. 

Q In other words, when you made the protest, or, 
rather, the request for suspension in October of ’46, 
you beieved that the price of butter would probably be 
manipulated to rise on the New York market? A Yes, 
sir. 

Q And you did not think that the jeconomic 

246 conditions surrounding the production of milk in 
this area warranted or justified a rise in the price? 

A No, sir; not at that time. 

Q And you so stated to the Secretary? A Yes, sir, 
and asked for a suspension of that provision. 

Q And did the price of butter go up? A The price 
of butter did not go up for that month, but it did go up 
for the next month. 

Q And did it go up again in December? A It went 
up for December—I am not sure it went up in December, 
but the December price went up as affected by the No¬ 
vember butter price. 

Q And did your association take that rise that it was 
justified in taking under the order? A No, sir. We 
again requested suspension and it was granted, and we 
did not accept the increase. 

Q Now, the price of butter was again manipulated 
along in January, wasn’t it, or February, in New York? 
A It was manipulated in December to affect January. 

Q And that, in turn, would then call for a decrease 
in your price of milk? A That would have been the 
effect to us, I believe, in January; however, the manipu¬ 
lators of this butter were apprehended by the 

247 authorities in New York and I believe there was 
a conviction as a result of it. 
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Q Did you again protest the order as tied in to tljiis 
formula? A Yes, sir. Mr. Leahy, we protested tljiis 
butter formula each and every month as it became effec¬ 
tive. I 

Q Now, what would have been the effect as to ttie 
amount of decrease in the reduction of the price on tie 
New York market of butter insofar as your production 
was concerned? 

MR. WINN; I think that is speculative, your Honcr, 
and I object. 

THE COURT: Objection sustained. 

MR. LEAHY: That is a fact. We know what it was. 

THE COURT; But it assumes a state of facts thkt 
did not exist, and asks the witness to draw an inference 
as to what could have happened. 

MR. LEAHY; Oh, no, we know it did happen, if 
your Honor please. I am asking for what actually did 
happen. 

THE COURT; Mr. Reporter, read his question. i 

THE REPORTER (Reading): 

“Question: Now, what would have been the effect as 
to the amount of decrease in the reduction of the price 
oh the New York market of butter insofar as your prc- 
duction was concerned?” 

MR. LEAHY: As to the price of milk here in the 
District of Columbia. 

248 THE COURT; Your qestion says; What would 
have been the effect? 

MR. LEAHY; I take your correction on that. 

THE COURT: That is the reason I sustained th^ 
objection. i 

MR. LEAHY; Yes, your Honor, I see; a bad quesl 
tion. 

BY MR. LEAHY: 

Q If that provision of the order had continued in 
effect, how much reduction in price to your producers; 
would have resulted? A That provision alone woulc 
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have reduced the producers’ price effective April 1, 
1947, by 40 cents. There are other factors in that same 
order iat would reduce it another 25 cents, making a 
total of 65 cents a hundredweight reduction. 

Q And I think you told us that earlier in the fall 
you had considered the price then being maintained by 
your association as fair? A As adequate. 

Q As adequate. 

Had the 65-cent reduction been taken, what was the 
effect upon your production? 

MR. WINN: I object to that, your Honor. 

THE COURT: I will overrule the objection. 

BY MR. LEAHY: 

249 Q Could you approximate it? 

THE COURT: I take it you are trying to show 
the reason why this defendant went out from under the 
marketing agreement. Is that correct? 

MR. LEAHY: That is right, if your Honor please. 

THE COURT: I want to say this: It seems to me 
that this defendant or anyone else had a perfect legal 
right to cancel or withdraw from the marketing agree¬ 
ment and I don’t think it is necessary for the defendant 
to show any justification for that action. However, if 
the Government claims that it is evidence of a conspiracy, 
why, then of course I will admit the line of cross-exam¬ 
ination that is now being pursued. Otherwise, I am going 
to suggest to counsel it is unnecessary to pursue this line 
of examination. 

MR. LEAHY: We thought so, if your Honor please, 
too, and we so argued on the motion to dismiss this in¬ 
dictment, but the Government sought to charge, in para¬ 
graph (j) of the indictment, that the defendants agree 
among themselves to abandon and caused to be termi¬ 
nated a milk marketing order of the United States De¬ 
partment of Agriculture, affecting milk prices in the 
Washington metropolitan area, following determination 
by said defendants that the effect of said order, if con- 
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tinned, would result in a reduction in price to be ])aid 
by distributors for milk, and in the price to be cbaiged 
for fluid milk and cream to consumers and other ])ur- 
cbasers in the District of Columbia and the metropolitan 
Washington area. 

250 Now, all we seek to show is that it was a pure 

economic necessity. I 

THE COURT: I am going to let you show it if the 
Government contends that that action is evidence of a 
conspiracy, because it seems to me that these defendajnts 
had a perfect legal right even in their own whim, to with¬ 
draw from that agreement. 

MR. McConnell : if your Honor please, the Gov¬ 
ernment would go into this thing anyway. Of coui^se, 
this case really is this: These gentlemen have, we say, 
fixed the price without government regulation. 

THE COURT: I will be very glad to hear you, Imt 
you must address yourself to the point. 

The point is whether you are going to contend that 
the withdrawal on the part of these defendants from xhe 
marketing agreement in 1946 is some evidence of a C(l)n- 
spiracy. | 

MR. McConnell: Well, we think it is; yes, sir. | 

THE COURT: Very well, I will allow you to pursue 
the line of cross-examination that you are pursuing, hCr. 
Leahy. 

I, myself, am inclined to the view that it probably is, 
but I am not going to evaluate evidence at this time, 
and therefore I will permit Mr. Leahy to pursue nis 
line of cross-examination. 

BY m LEAHY: 

Q Was your association in a position econom- 

251 ically to accept a reduction of 65 cents a hundred¬ 
weight in the production price of milk? A Oi|ir 

producers could not accept that reduction; no, sir. 

Q I will ask you if at that time and even before thht 
time, you had not advised the Secretary of Agriculture 
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that even the minimum price fixed xmder Order 45 as of 
that time was insufficient to meet costs of production? 
A Yes, we had, and we had had a public hearing, I 
think in April, at which we presented testimony to the— 

THE COUET: Just answer the question and then 
stop. 

THE WITNESS: Yes, sir. 

BY MR. LEAHY: 

Q Now, the reduction of 65 cents a hundredweight 
really means 6 cents a gallon in the return of milk to 
your producers ? A Approximately; yes, sir. 

Q What other reason, if any, did you have to with¬ 
draw from the milk order, save and except that? A 
That was our only reason. 

Q Now, when you came to the determination to termi¬ 
nate the milk order, did your board of directors meet? 
A Yes, sir. 

Q Did they meet in sessions similar to those which 
you described yesterday? A Yes, sir. 

Q Did they consider the economic factors in- 
252 volved in the reduced price called for? A Yes, 
sir. 

Q And did they come to a conclusion after the consid¬ 
eration of all the factors involved in that production? A 
They reluctantly decided that was the only thing to do. 

Q Did you have any distributors in that meeting with 
your board of directors? A No, sir. 

Q Did you have any prior talks with the distributors 
as to whether or not you should withdraw from the milk 
order? A No, sir. 

Q Did any one of these gentlemen charged here as a 
defendant, who is a distributor of the milk industry here 
in the shed at that time, did any one of them have any¬ 
thing whatsoever to do by persuasion, influence of any 
kind, talks with your board of directors, requests, de¬ 
mands, threats, or anything insofar as the board^s deter¬ 
mination to terminate that order was concerned? A No, 
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sir. In fact, to my knowledge most of the distribntjjrs 
here would have preferred that the order stay in effec^. 

Q In other words, your answer is no, that there 
was no agreement among the distributors and :he 

253 producers that that action should be taken? A 
Very definitely. 

Q It was done independently by your association, 
solely and only for the protection of your own membei-s? 
A Yes, sir. 

Q And did you notify the Secretary of the determina¬ 
tion? A Yes, sir. 

Q Was there any other reason which produced the 
termination of that order other than this tie in wi.th 
butter sales in the New York market? A No, sir. 

Q And by the way, that was later stricken out of the 
order, too, wasn’t it? A Out of all orders; yes, sir. 

Q Is that the complete story surrounding the termi¬ 
nation, now? If there is anything else that I have for¬ 
gotten to ask you, please give it to us. 

Is that the complete story surrounding the termination 
of the milk order 45? 

A You have covered it very completely, Mr. Leahy. 

Q Was there any purpose in your mind in withdraw¬ 
ing from the milk order to stabilize the market, to 
tighten the market, to control the market, or to cont]^ol 
retail prices or distributors’ prices in the withdrawal? 
A No, sir. I have given you the only reasons why mq 
decided to abolish the order. 

254 Q Then there came a time, didn’t there, wh(!n 
you decided to maintain an independent price from 

that fixed in the order, that you notified the distribute]’? 
A Yes, sir; we did. 

Q You told them you were going to terminate the 
order? A And we informed them of that fact and of 
the price. 

Q And then did you further teU the distributors that 
pending the determination by your board of what pri6e 


138 


you would offer your milk for sale to the distributors, 
that you would be willing to continue the same price until 
the Virginia Milk Commission met! A Yes, sir. 

Q And that you would be willing to accept as the fair 
price of the milk which you were going to offer to sell, 
whatever price the Milk Commission in Virginia, after 
a thorough investigation and hearing, should fix as the 
fair price of milk in the State of Virginia! A Yes, sir; 
we did. 

THE COURT: Would that affect the Maryland 
farmers and West Virginia farmers also! 

THE WITNESS: We decided, your Honor, to present 
our testimony to the Virginia Commission and whatever 
they found we would that finding to apply to all of our 
producers; yes, sir. 

255 BY MR. LEAHY: 

Q I want to ask you with reference to that if 
the costs of production are not pretty much uniform 
throughout the entire milkshed! A Yes, sir. 

Q In other w’ords, am I correct that no matter 
whether the producer of milk may have his farm on the 
north side of the Potomac or the south side of 'the 
Potomac, in order to meet the requirements of the sani¬ 
tary regulations of the District of Columbia, the cost to 
the farmer is the same wherever his farm is located within 
the shed! 

MR. WINN: I object to that, your Honor. 

THE COURT: What is the ground of your objec¬ 
tion! 

MR. WINN: I do not think this witness can testify 
as to what the costs to the farmers are. 

THE COURT: Well, if he doesn^t know, he can say 
so. If he knows, why, he can testify. 

THE WITNESS: I can state that the regulations are 
the same on both sides of the river to meet District of 
Columbia requirements. 
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BY ME. LEAHY: 

Q Well, my question is: Are the costs to the farmers 
for producing the milk to meet those regulations approxi¬ 
mately the same in Maryland as they are in Virginia? 

A Approximately the same; yes, sir. 

256 Q Now, isn’t it a fact that in every insta;ace 
in which you fix a price for the sale of your irilk 
to distributors, that you use certain Government indexes 
which give you the information as to costs? A Yes, sir; 
we do. 

THE COURT: I would like to ask the witness a ques¬ 
tion at this point. 

MR. LEAHY: Yes, your Honor. 

THE COURT: You say that the costs are about the 


same for every producer. Was that your testimony? E'id 
I correctly understand you? 

THE WITNESS: Yes, sir. 

THE COURT: Well, wouldn’t a person who had a 
very large dairy farm probably have less cost per gallon 
or hundredweight than a person who had a very small 
dairy farm? 

THE WITNESS: Not necessarily so, your Honor. ‘ 

In a very small farm he may be able to do all of his 
work within this family and not have to hire too mu(ph 
help; where a large farm requires considerable help and 
considerable supervision. 

So that it is perfectly possible that the larger far^ 
may have a higher cost than the smaller unit. 

THE COURT: Well, then, you cannot say that the 
cost is uniform for every fanner, or the same for every 
farmer? 

THE WITNESS: No, sir. What I meant was 
257 that the requirements and regulations are the sam(}. 

BY MR. LEAHY: 

Q In other words, there isn’t much difference in the 
cost of feeds on the north side of the Potomac or the 
south side of the Potomac? A No, sir. | 
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Q And the same prevailing climate produces about the 
same prevailing conditions of pasture, don^t it? A Ap¬ 
proximately; yes, sir. And his equipment costs the same 
on both sides. 

Q And the labor costs about the same, doesn’t it? A 
Yes, sir; it is about the same. 

Q And whatever variations there may be in the indi¬ 
vidual cost of production of milk with respect to an in¬ 
dividual farmer obtains whether Virginia fixes the prices 
or the Secretary of Agriculture fixes the prices, or any¬ 
body else? A That is true. It depends mainly on his 
o'wn efficiency. 

ME. LEAHY: Give me Government’s Exhibits 4 and 
5, please. 

(Government’s Exhibits 4 and 5 were handed to Mr. 
Leahy.) 

BY MR. LEAHY: 

Q I want to show you what has been introduced in 
evidence as Exhibits 4 and 5, and I do so just for the 
purpose of refreshing your recollection, so that you may 
re-read just hurriedly the terms and conditions of 
'258 the contract that I want to ask you some questions 
about. 

(The witness referred briefly to the two exhibits that 
w’ere handed him.) 

You have them before you, haven’t you? A Yes, sir. 

Q Now, of those two exhibits. Exhibit 4 is the con¬ 
tract which was once in effect between your association 
and Chestnut Farms Dairy? A Yes, sir. 

Q Exhibit No. 5 is the contract which was formerly 
in effect between your association and Thompson’s Dairy? 
A Yes, sir. 

Q Isn’t that right? A Yes, sir. 

Q Those are the two largest distributors in the Dis¬ 
trict, aren’t they? A Yes, sir. 

Q Do you recall about what percentage of the total 
distribution of milk those two distributors enjoyed? A 
Approximately 70 per cent. 
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Q Is that 70 per cent of the distribution or 70 per 
cent of your supply? A 70 per cent of our supply. 

Q Of your supply? A Yes, sir. 

259 Q Now, both of those contracts were terminated, 
weren’t they? A Yes, sir. 

Q And since 1938—am I correct, now, in the year, as 
to the date of termination of those contracts by both 
those distributors? A Yes, sir; September 30, 1938. 

Q —you have never had a full supply written contract 
with either or both of those distributors, have you? A 
No, sir; we have not. 

Q And you still continue to supply both distributors 
with milk, do you not? A Yes, sir. 

Q In that connection, you were asked this question— 
having told the examiner that the contracts had been 
terminated, and I am reading from page 87 of the re 
ord, you were asked this question: 

“Question: And were the terms and conditions und^r 
which the milk was supplied during that period at a{ll 
different from the terms and conditions which were in 
effect in the contract which you have just handed me?'’ 
The term referred to is from 1938 down to the date cf 
the return of this indictment. 

Your answer is found, after some discussion, and after 
the question was renewed, on page 90: 

260 “Question: Insofar as price and classifications 
were concerned, were the price and classifications appli¬ 
cable to Chestnut Farms during the period from Septem¬ 
ber, 1938, until March 8, 1948, the same as were appli¬ 
cable to all other producers in the association?” 

“Distributors” is what it should be. 

Your answer was, “Yes, sir.” 

Do you recall that question and answer? A Yes, sii|. 

Q As a matter of fact, have you ever had any agree¬ 
ment with Chestnut Farms or with Thompson’s or with 
any other distributor which terminated its contract, o 
with anv distributor with which vou have never had 
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contract, a written contract, was there any understanding 
of any kind other than you would simply supply them 
with milk as they demanded it? A No, sir; no other 
understanding. 

Q And at the price you put for the sale of that milk? 
A That is correct. 

THE COURT: Was there no understanding that they 
were to buy milk exclusively from you? 

THE WITNESS: No, sir. 

BY MR. LEAHY: 

Q Isn’t it the fact that when we move along in time, 
in the development of all this story of full supply con¬ 
tracts, isn’t it a fact that your association had been 
261 actively developing the functions which it per¬ 
formed for and on behalf of its membership to the 
point where its membership increased each year? A That 
is correct. 

Q And the increase in membership meant an increase 
in supply, didn’t it? A Yes, sir. 

Q And isn’t it true that from 1938 down to 1942—and 
I will stop at that date for this question—isn’t it true 
that your association, because of the fimctions which it 
was performing for the benefit of its members, had al¬ 
ready attained a position where it was the only depend¬ 
able source of supply of milk in the District of Columbia? 
A Only dependable large supply; yes, sir. 

Q And isn’t it true that by that time, because of the 
dependability of the supply of your association, that the 
distributors bought their milk from you because they knew 
they had that dependable source of supply? A Yes, sir. 

Q And you didn’t need a written contract, did you? 
A No, sir, we didn’t. 

Q And you didn’t need a full supply contract, did you? 
A No, sir. 

Q Because insofar as the requirements of the District 
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of Columbia milk was concerned, you were the oijily 
262 supplier who could supply that dependable supply 
of milk of the quality required? A That is cor¬ 
rect. 


THE COURT: Do you know whether the distributcjrs 
used to buy any milk in addition to the milk they received 
from you? 

THE WITNESS: Yes, sir, they have bought milk in 
addition to the milk they received from us, and still ai-e, 
for that matter. 

THE COURT: From what type of person is that milk 
purchased 

THE WITNESS: They have purchased it in bulk from 
other dairies; they have purchased cream from other per¬ 
sons, other than ourselves; and I believe in some cas^ 
they have purchased finished products from each other. 

THE COURT: But have they bought any milk from 
any producer who was not a member of your association, 
to your knwoledge? 

THE WITNESS: Yes, sir; they have. 

THE COURT: About what percentage of the milk pro¬ 
ducers in this area are members of your association? 

THE WITNESS: By volume, about 80 per cent. 

THE COURT: So there are some independent prc^ 
ducers? 

THE WITNESS: Yes, sir; a considerable amount. 

About 200 producers furnishing about approximately 
14,000 gallons of milk a day. 

THE COURT: And to whom do they sell this 14,000 
gallons ? 

THE WITNESS: They sell to the Model Farm^ 
263 Dairy, to the Embassy Dairy, to the Highlanc. 

Farms Dairv, and to the Wakefield Dairy. 

THE COURT: \Vell, did the dairies that you have jus- 


enumerated buy any milk from members of your associa 
tion ? 

THE WITNESS: Those dairies do not; no, sir. 
BY MR. LEAHY: 
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Q Isn’t High’s Dairy in there too? A I said High¬ 
land Farms Dairy, or at least I thought I did. 

Q Oh, that is High’s. 

Now, I stopped the date at ’42, as you recall, in that 
last question, Mr. Hooper. 

Then conditions changed in the District of Columbia 
insofar as demand for milk was concerned; isn’t that 
true? A Yes, sir. 

Q The war was on wasn’t it? A Yes, sir. 

Q And the population of the District having increased, 
that reflected itself upon the demand for milk; isn’t that 
true? A Very considerably. 

Q And during that period it was necessary to go 
outside of the District of Columbia in order to get milk 
for the population of the District of Columbia, which had 
increased to such an extent; isn’t that true? A Yes, 
sir. 

264 Q Did your association request that permission 
be allowed by the health officers of the District to 
bring this milk into the District? A Yes, sir. We re¬ 
quested that permission. 

Q Did you take any steps to restrict milk coming into 
the District when it was needed? A No, sir. We were 
trying to get milk into the District. 

Q Did you take any steps to control the price of the 
milk that was so introduced in the District? A No, sir. 
We tried to buy it as cheaply as possible. 

Q Did you do anything whatsoever with any one of 
these distributors here, as defendants, in order to check 
or control the supply of milk to be introduced in the Dis¬ 
tract of Columbia? A No, sir. 

Q Or its price? A No, sir. 

Q Or its marketing? A No, sir. 

Q Or its distribution ? A No, sir. 

Q Did you or did the distributors at any time—and 
when I say ‘S’ou” I mean the association—did you have 
any meetings in wliich you undertook discussions as to 
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how milk might be controlled and restrained dnr- 

265 ing that period? A No, sir. No such meetings. 

Q I will ask you if you didn’t co-operate in 
every way with the distributors to get the necessary milk 
for the supply of the people here in the District of (!)o- 
lumbia? A Yes, sir. We co-operated with the distrilm- 
tors and the distributors co-operated with us. j 

Q In other words, you mutually attempted to supply 
the public needs when the public demand, created by me 
unusual condition of the war, required a supply of mloik 
to come in here? A Yes, sir. 

Q There wasn’t any discussion during all those yea^rs, 
was there, about full supply? A No, sir. There was 
no full supply from us. 

Q You couldn’t supply it, could you? A No, sir. 

Q Did you attempt to demand that a full supply should 
be bought only from your association? A No, sir. 

Q Did you attempt to stop any distributor from a,c- 
quiring milk from any source from which he could get it 
during that period of time? A No, sir. 

Q Did you insist upon a full supply of milk for any 
single distributor to the exclusion of his ability to 

266 get milk from any outside source? A No, sir. 

Q Well, then, the terms and conditions of the 
full supply contract of 1937, with relation to Chestnut 
Farms and Thompson’s which were mentioned to you fn 
the examination, did not include any insistence upon fujll 
supply, did it? | 

MR. WINN: May it please the Court, I think we are 
getting into a point here which may well confuse. The 
contract, if it is examined, states that the distributor 
agrees to buy his— 

THE COURT; Now, I won’t hear that at this poin|fc. 

Have you an objection? 

MR. WINN: Yes, I am objecting to the question. 

THE COURT: What is the objection ? 
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MR. WINN: The objection is that the terms of the 
contract provide that the distributor shall buy the full 
supply from the association only to the extent that the 
association is able to supply it. 

THE COURT: That is not an objection to the ad¬ 
missibility of the question. 

I am going to overrule the objection. 

MR. WINN: Very well. 

MR. WHITEFORD: Yes, sir, but I want to correct 
that statement that he made. 

THE COURT: No, I overrule the objection. 

MR. WHITEFORD: But— 

THE COURT: I think we should proceed. 

267 I will hear argument on all these matters at the 
proper time, rather than piecemeal. 

MR. WHITEFORD: Yes, sir. I didn’t want him to 
misquote the contract that he referred to. 

THE COURT: Well, it didn’t make an impression on 
me, because I overruled the objection. 

BY MR. LEAHY: 

Q I want to ask you, Mr. Hooper, if during all of 
this period of that exceptional stress to get supply of 
milk for the population of the District during the war 
years, I want to ask you if the only objective your asso¬ 
ciation worked for was to help and co-operate with every¬ 
body to get that supply? A Yes, sir. That was our 
objective. 

THE COURT: I want to get again the dates when 
the Chestnut Farms and Thompson’s written contracts 
expired. 

THE WITNESS: September 30,1938. 

THE COURT: And there have been no written con¬ 
tracts with them since that time? 

THE WITNESS: No, sir. 

MR. LEAHY: Maybe this question is repetitious, and 
I don’t want to repeat, but I have forgotten. 

THE COURT: Very well. 
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MR. LEAHY: I am going to i)ut it in the form ol' a 
question: 

BY MR. LEAHY: 

Q Isn’t it a fact that your association, by let- 

268 ter and by telephone, sought to get supplies of 
milk for the District of Columbia from practically 

every milkshed in the United States during that period 
of time? A Yes, we did. 

Q And weren’t your efforts such in that regard tbtat 
upon one day Mr. Derrick spent the entire day on the 
telephone, trying to get milk here into the District of 
Columbia? A Yes, sir. That was one day. And it hap¬ 
pened on many other occasions. 

THE COURT: If you will pardon my interjecting at 
this point— 

MR. LEAHY: Surely, your Honor. 

THE COURT: You testified that the percentage of 
milk purchased by these two distributors—^will you give 
that percentage again? 

THE WITNESS: Yes, sir. It is approximately 70 
per cent of our supply. 

THE COURT: Proceed. 

BY MR. LEAHY: j 

Q And that means that since 1938 and the termina¬ 
tion of those two contracts, 70 per cent of your supply 
has always been free and open and not bound by contract 
to any one of these two? A Yes, sir. 

Q Now, how long did this condition you have just 
described, in which there was such a serious milk 

269 shortage in the District of Columbia, continue? 
A Mr. Leahy, that condition existed in a serious 

form up until, I think it was, the last of 1947, or thp 
early part of 1948. 

Q And during all that period of time you, as an asso¬ 
ciation, were unable to give the full supply of milk re¬ 
quired by the District population? A That is correct. 
Q Milk during that period came in from everywhere. 
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didn’t it? Wisconsin, Ohio, New York, and every milk- 
shed from which it could be bought? A From anywhere 
it could be bought; yes, sir. 

Q Isn’t it true that there is a variation in the costs 
of the production of milk in the different milksheds? A 
Yes, sir. 

Q For instance, in the Middle West a farmer can pro¬ 
duce his milk at much less cost than the farmer in Maryland 
or Virginia? A That is correct. 

Q And if that milk so produced is converted into 
cream, that cream can be stored and shipped for a longer 
period and a less price than bulk raw milk, can’t it? A 
Yes, sir. 

Q And it also can be reconverted into milk, fluid 
270 form, can’t it ? A Yes, sir. 

Q Now, during all that period of time, was the 
cream and also the milk—were both shipped in from 
these various milksheds? A Yes, sir. 

Q Were there any agreements among the distributors 
and yourself during those years from ’42 down to the 
begininng of ’48, under which you sought to prevent the 
introduction of milk into the District of Columbia for 
public consumption and in the public interest? A No, 
sir. 

Q Were there any understandings had by which you 
sought to tighten the market against the introduction of 
that milk? A No, sir. We needed that milk. 

Q And so long as public need required it, you co¬ 
operated in every way you could, did you not, to supply 
that need? A Yes, sir. 

Q Now, then, you have told us about these full supply 
contracts with Chestnut Farms and with Thompson’s. 

Now, there were introduced and shown to you Exhibits 
Nos. 6,7,8,9,10, and 11. 

• • • • 

278 Q Now, v.dth reference to this full supply, let 
me ask just a few questions to clear that up. Mr. 
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Hooper, is the production of milk a business which can 
be determined from day to day? A No, sir; it is not a 
day-to-day proposition. 

THE COURT: I think you really covered that yes¬ 
terday, !Mr. Leahy. 

MR. LEAHY: Did I? I do not want to repeat. Your 
Honor. 

THE COURT: Yes, I think you did. It was brouglit 
out that the supply and demand fluctuated with the w’eath(ir 
and the time of the week, and so forth. 

BY MR. LEAHY: 

Q Isn’t it true, then, in accordance with that, that 
when one contracts, as your association did, for the sale 
of your members’ milk, you can’t look at it from the 
sale of the milk each day, can you? A No, sir. It is 
a lon 2 :-time proposition. 

Q For instance, the producers have to take care 
279 of other pastures, don’t they? A Yes, sir. A 
producer must plan. For instance, the milk you 
are drinkin.<y today is the result of his planning last year. 

Q And is that the reason w’hy your association had 
estimated, in the sale of the milk of its producers to takle 
care of the situation which you have just mentioned, that 
it was approximately a year which had to be regarded 
and not merely day to day? A As a minimum, yes, sir. 


286 BY l\rR. LEAHY: 

Q On your direct examination, Mr. Hooper, yoii 
were asked questions about uniform prices. Has your 
association at any time taken any step, any action, to¬ 
ward maintaining any uniform retail prices to the con- 
.suming public? A No, sir. 

Q Have you or any one of the distributors alone oi 
in combination with all the distributors had any agree¬ 
ments among yourselves about trying to maintain prices 
for the re-sale of milk to the consuming public? A No, 
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Q Your price has been the price of your milk to the 
distributors; isn’t that right? A Yes, sir. 

Q And you have this pool of milk which you advised 
the distributors you are willing to sell at such and such 
a price; is that right? A Yes, sir. 

Q And as to that, whatever distributors are willing 
to buy your products at that price you sell to; isn’t that 
right? A Yes, sir. 

287 Q And what they sell it to anybody else of the 
consuming public for is a matter of their sole con¬ 
cern? A It is none of our business. 

Q For instance, in order to control consumer prices 
have you ever cut your price to the distributor in order 
that he might compete or drive out of business any cut- 
price distributor? A No, sir, we have not. 

Q You were asked some questions on direct examina¬ 
tion, too, with reference to the permission given to a 
distributor to sell milk to another distributor. Do you 
recall that line of questioning? A Yes, sir. 

Q And that brings up this topic that I want to ask 
you about, Mr. Hooper. 

Under the price plan which you described yesterday, 
under which the milk is sold at a classification 1, 2, and 3 
—oh, by the way, we had some difficulty yesterday on 
that Class 2 price, as to why, for instance, the farmer 
gets less for his milk that is turned into cream than he 
does for his milk that is put on the doorstep. Have you 
refreshed your recollection since yesterday so that you 
could clear that difficulty up? A I will try. The farm¬ 
er’s first obligation to the public, through the dis- 

288 tributor, is to furnish fluid milk for consumption. 
Now, he produces milk and in quantities, as I said 

before— 

THE COURT: I think you are getting a little far 
afield. The question is. Why does the farmer get a lesser 
price for the milk that is turned into cream than he does 
for the milk that is sold as fluid milk? 


TBE WITNESS: Yes, sir. In order to answer th|at, 
I must go back to the— 

THE COURT: No. I think you ought to be able to 
answer that briefly. 

BY ME. LEAHY: i 

Q Let me put it this way: How many quarts of milk 
does it take to make one quart of cream? A A total of 
five. 


Q Five quarts? A Yes, sir. 

Q If you sold five quarts at the doorstep, what would 


the price of the five quarts be? A It would be five 
times the retail price of that quart of milk; five times A, 
for instance. 

Q Let us say it is 20 cents a quart. That is a dollar, 
isn ^t i t ? A It would be a dollar, yes. 

Q What would be the quart of cream? A A 
289 quart of cream is selling at considerably less; I 
think 68 cents. 

• Q So that the five quarts when converted into ere 
bring less money ? i 

THE COURT: I think you have clarified it for the 
Court. You have done it much better than the witness 
did. 

BY MR. LEAHY: 



Q Now, go back to the sales of the distributors among 
themselves. 

You were asked a question as to whether or not tl^e 
association would permit a distributor to sell milk t|o 
another distributor. Do you recall that? A Yes, si^. 

Q And you were asked what price the selling distribu¬ 
tor would charge the buying distributor under those cir¬ 
cumstances. Do you recall that? A Not that identical 
question, no, sir. 

Q Well, now, sometimes a distributor will sell to 
another disrtibutor; isn’t that true? A Yes, sir. 

Q For what purpose would that sale be as it camis 
before your association? A Well, if one distributor sold 
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to another distributor, I would assume it was because the 
buying distributor wanted the product. 

Q Now, would there be any request made of the 

290 association by the selling distributor as to whether 
that arrangement could be entered into with an¬ 
other distributor who wanted to buy? A No, sir. 

BY THE COURT: 

Q Well, did one distributor require permission of the 
association in order to sell to another distributor? A 
No, sir. 

MR. LEAHY: That is what I wanted to bring out. 
BY MR. LEAHY: 

Q Now, sometimes it occurs, regardless of any per¬ 
mission, because you give no permission to the selling 
distributor, that a selling distributor will sell to another 
distributor; isn’t that true ? A Yes, sir. 

Q And then on the check which you make on the books 
of all of the distributors, that fact appears, doesn’t it? 
A Yes, sir. 

Q Now, then, in accounting to the association for the 
milk which the selling distributor has purchased from 
your members, how do you charge the selling distributor? 
A If he has sold that milk to another distributor with 
whom we have arrangements to make an audit, so that 
we may determine the ultimate use classification, that 
milk would be deducted from the first handler’s 

291 receipts and charged to the handler who finally 
receives it at the class in which he finally uses it. 

Now, if he were to sell to a distributor with whom we do 
not have an arrangement to determine the utilization, we 
would then assume that that milk went into the highest 
utilization, or Class 1, and the distributor selling that milk 
would be charged in that class. 

THE COURT: I think you were over that yesterday. 
I recall it very distinctly. 

MR. LEAHY: I think we were, yes. 
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BY MR. LEAHY: 

Q But as to the point as to whether the distributjor 
has to seek permission of the association to make the 
sale, that is something in which you are not interested 
at all as an association? A No, sir. 

Q Now, I believe you were asked also as to whether 
as an association you did not harass producers of milk 
who were non-members of the association. 

MR WINN: I think that is beyond the scope of dire ct 
examination. 

MR. LEAHY: Didn’t you ask the question? I do ijot 
want to enlarge it if that is true. 

MR. WINN: Not that I have any recollection of. 

THE COURT: Of course, the Court asked that ques¬ 
tion this morning, but perhaps that, too, would ^)e 
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it 


beyond the scope of direct examination. I think 
is beyond the scope of direct examination. 

MR. LEAHY: Then 1 won’t ask it. Your Honor, 
do not want to go into that, then. 

BY MR. LEAHY: 

Q I will ask you, Mr. Hooper, about the auditing of 
books. I thought that was gone into. 

THE COURT: On direct examination? Yes, that wjis 
gone into on direct examination. 

BY MR. LEAHY: 

Q Now, what is the purpose of auditing distributors’ 
books to whom you sell your milk? A In order to d(j- 
tennine the correct classification or the use to which tl.e 
milk is put. 

Q That is necessary, is it not? A Yes, sir, it is nec¬ 
essary in order to bill them. 

Q It is not only necessary in fairness to yourselvesj, 
but also in fairness to the distributor, isn’t it? A Yess, 
sir. We could not send them a bill unless we knew how 
they sold that milk, in what classes. 

Q And even under the Government Order there wer|e 
still the audits, were there not? A Yes, sir. 
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Q One line of questioning and then I am through. 

There is an allegation in the indictment to the 

293 effect that the classification price keeps the surplus 
off the market for the benefit of the public. Mr. 

Hooper, is there any way that you know under which that 
distributor could determine what his surplus was until 
the end of the day? A No, sir. It would be impossible 
until he had made his sales. 

Q And by that time the milk is old, isn^t it? A Yes, 
sir. 

Q It is stale milk? A It could not be sold in those 
cases. 

Q For instance, let us make it specific. Let us take 
Mr. Whiteford’s client, Chestnut Farms. I think you 
told us yesterday that Chestnut Farms must be in a po¬ 
sition each day to supply its maximum demands. A 
Yes, sir. 

Q But it never knows -what the maximum demand for 
that day is going to be, does it? A No, sir, it does not. 

Q Therefore, you will deliver to Chestnut Farms ^ 
platform enough milk to cover the maximum demand; 
isn^t that right? A Yes, sir. 

Q Now, if the day is a rainy day, as you suggested 
yesterday. Chestnut Farms may fibid itself with a number 
of bottles of milk which it could not sell during that 

294 day; isn’t that right? A Correct. 

Q That constitutes as to Chestnut Farms this 
business that we call surplus; isn’t that right? A Yes, 
sir. 

Q And the difficulty then is, with Chestnut Farms, to 
determine what to do with that milk the public did not 
want, did not demand, and did not buy; isn’t that true? 
A Yes, sir. 

Q And would it be possible now to turn around the 
next day and do the best you could by reducing the price 
or putting it on the market and in that manner dispose 
of the surplus for the benefit of the public? A I do not 
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know what Chestnut Farms could do with that milk they 
did not sell. We certainly could not change our price 
daily. I 

Q It would create chaos, wouldn’t it? A It wolild 
be ridiculous, yes, sir. 

Q In other words, can you have a milk market such 
as you have a grain market or wheat market or ojits 
market or something else? A Mr. Leahy, you are sijig- 
gesting a milk auction. That would be obviously impos¬ 
sible—in other words, that the farmers drive their nailk 
to a market space each day and people bid for ii— 

295 THE COURT: I think you have made that point 
clear to the Court. 

MR. LEAHY: I think I have cleared it up. 

BY MR. LEAHY: 

Q In other words, the best that you can do with that 
surplus which accrues daily is to turn it back into soiae 
manufactured product, cheese or butter or some kind of] a 
product which can be stored and kept over a period of 
time? A Yes, sir. 

•Q And doesn’t your price for that come into compeji- 
tion with the same character and type of products which 
are manufactured in areas where costs are much less? 
A It is in competition with surplus— 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, sir. 

BY MR. LEAHY: 

Q In other words, inso far as fluid milk is concerned, 
your market is a local one, isn’t it? A Yes, sir. 

Q In so far as the products which are manufactured 
from the surplus are concerned, then you are in a na¬ 
tional market and national competition? A Yes, si:!*. 

Q I want to ask you, Mr. Hooper, if your associatioja 
has ever taken any step to prevent and eliminatp 

296 competition in the sale of fluid milk and cream frorn 
distributors who do not have full supply contracts 

with the association? A No, sir, we have not. 
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• • • • 

297 Cross Examination 

BY MR. WHITEFORD: 

* • • • 

299 Q Mr. Hooper, I want to refer again to the con¬ 
tract of Chestnut Farms that was offered in evi¬ 
dence, Exhibit 4. The first paragraph of it says; 

“The undersigned milk distributor engaged in the dis¬ 
tribution of milk and/or cream in the Washington mar¬ 
ket, hereinafter called the distributor, agrees to buy 

300 his entire supply of fluid milk and/or cream from 
the Maryland-Virginia Association, and the asso¬ 
ciation agrees to supply him with all such milk and/or 
cream during the period hereinafter stated on the terms 
and conditions hereinafter stated.’’ 

Is that the clause that you referred to when you use 
the term “full supply contract”? A Yes, sir. 

Q On July 29, 1938, the letter attached to that con¬ 
tract, signed by Chestnut Farms Dairy, and addressed 
to your association, said: 

“This is to advise that we wish to avail ourselves of 
the cancellation clause in the agreement entered into be¬ 
tween Chestnut and Maryland-Virginia on November 1, 
1937. We are hereby giving you 60 days’ written notice 
required in our agreement that we will no longer be 
bound thereby after September 30,1938.” 

That is the cancellation that you refer to? A Yes, 
sir. 

Q Has there ever been, verbally, in writing, or other¬ 
wise, any withdrawal of that cancellation? A No, sir. 

Q Or has there been any agreement within the first 
paragraph of the contract that I read to you that you 
characterize as the full supply clause? A Not to my 
knowledge, no, sir. 

301 Q At the time when that cancellation notice 
went to you, you were selling milk on the flat-price 
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basis of $3.17 a hundred for 4 per cent batterfat, were 
you not? A Yes, sir. 

Q After that contract was cancelled, on the date incli- 
cated. Chestnut Farms still continued to buy milk from 
your association, didn’t it? A Yes, sir. 

Q And has continued to buy milk from your associa¬ 
tion on up to this time? A Yes, sir. 

Q In the roughly ten years that went by since that 
cancellation you have not supplied Chestnut Farms Baiiy 
with its full supply of milk by any means, have you? A 
No, sir. 

Q And Chestnut Farms Dairy has bought milk, in 
addition to the supply that you furnished over those 
years, to the tune of hundreds of thousands of gallons, 
hasn’t it? A Yes, sir. 

Q And it has bought milk even outside of what h£LS 
been called the emergency milk that was permitted to 
come in after the regulations were listed by the Health 
Department, has it not? A Yes, sir. 

Q And when we have bought milk from you, 
302 commencing with November 1,1938, we have bougllt 
it from you on this classified use plan, haven’t w^? 
A Yes, sir. I 


Q And the classified use plan went into effect aboiit 
a month after the cancellation of our full supply contract 
mth you, didn’t it? A That’s right, November 1,1938. 

Q Now, you have been asked why you examined the 
books where you sell milk on this classified use plan, and 
you say it is necessary for you to do it. In other words;, 
you do not trust the accounting of any of the distributors 
to whom you sell milk; is that right? A Yes, sir; that 
is true. 

Q You have to be shown? A Yes, sir. 

Q Now, some suggestion has been made of agreements 
about changing these prices and fixing these prices, and 
one of them, as I remember it, was referred to when th^ 
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subsidy went off in 1946. That happened, you say, very 
suddenly. 

You did not ask the distributors to whom you were 
selling milk what they were willing to pay; you told them, 
didn’t you? A Yes, sir. 

Q They were not too happy about it, were they? A 
No, I am afraid they were not 

303 Q Is this kind of language typical of what you 
tell them when you change the prices at which you 

offer them milk, and I am reading a sentence from a let¬ 
ter of October 31, 1947, Mr. Winn, which is not yet in evi¬ 
dence, but I want to use it as an illustration: 

“Acceptance of milk at your plant on and after 12:01 
a. m. November 1, 1947, will be understood to be your 
confirmation of the above price and arrangement”? 

Is that it? A That has been used on a number of 
occasions, yes, sir. 

Q Now, when you have entered into the various con¬ 
tracts that have been offered in evidence, or have been 
referred to in your testimony, did you ask the consent of 
Chestnut Farms Dairy or Thompson’s Dairy—-well I will 
use those two as an illustration—or any other dairy, for 
that matter, to enter into any of these other contracts? 
A No, sir. 

Q You referred to one that you have with Safeway— 
Lucerne Milk Company, my colleague prefers that I refer 
to it as; but w’e will define it in common parlance as the 
Safewav contract—entered into sometime in 1940. Safe- 
way, to your knowiedge, was a very large customer 

304 of Chestnut Farms prior to 1940, was it not? A 
I have heard things to that effect, yes, sir. 

Q Pardon me? A I have heard that they were. 

Q Did you examine the books— 

BY THE COURT: 

Q Well, do you know that they were? A Yes, sir. 
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BY MR. WHITEFORD: 

Q Did you get any permission or make any agree¬ 
ment with Chestnut Farms Dairy that you would sell to 
Safeway, a competitor in this market and our best (Cus¬ 
tomer ? A No, sir. 

Q Did you feel you had to? A No, sir. 

Q You spoke of a contract with Harvey’s Dairy, ^nd 
I am wondering whether your contract with Harvey’s 
Dairy carries with it the same price consideration that 
you charge Chestnut Farms or Thompson’s or other dis¬ 
tributors here. A No, sir. The prices are different to 
Harvey, because it does not meet District inspection. 

Q Harvey sells no milk in the District of Columbia? 


A That is right. 


a 


Q And the milk that you sell Harvey’s you sell a 
lower price than you sell Chestnut Farms or Thompson’s 
or the other distributors in the District; riglit? 
305 A Yes, sir. 

Q And Chestnut Farms and Thompson’s and 
these other distributors sell in Maryland, do they not? 
A Yes, sir. | 

Q They pay you more for the milk they sell in Mai|y- 
land than you charge Harvey’s for the milk that he sells 
in Maryland; isn’t that true? A Yes, sir. 

Q Did you get any consent or permission from these 
other distributors to make that kind of a deal with Hs.r- 
vey? A No, sir. 

Q Did you feel you had to? A No, sir. 

Q Is that equally true of Holbrook? A Yes, sir. 

Q The arrangement? A Yes, sir. 

Q Now, you had a contract wdth Embassy, you saild, 
in 1942 or thereabouts. I think you characterized it as 
limited supply or limited contract. 

MR. WINN: Part supply. 

MR. WHITEFORD: Part supplv. That may be. 

BY MR. WHITEFORD: 

Q May I refresh your recollection that that contracfet 
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called for 2,500 gallons a day, and that thereafter, 

306 upon written notice from Embassy, you would sup¬ 
ply all the milk that Embassy wanted? A Yes, 

sir. 

Q Did you get any permission from any other dis¬ 
tributor to enter into that kind of a contract? A No, 
sir. 

Q Did Chestnut Farms know what is in these other 
contracts that you have, to your knowledge? A To my 
knowledge, no, sir. 

Q You never exhibited any of them to anybody until 
they were brought here in this court room, did you? A 
No, sir. 

Q This indictment charges that the defendants—and 
that includes all of us, the distributors and the associa¬ 
tion—agreed that the association refuse to supply milk 
to any distributor in the District of Columbia or the 
Washington metropolitan area who has not agreed to 
purchase his full requirements of milk from said associa¬ 
tion at prices as low” as the prices charged by the asso¬ 
ciation to defendant distributors. 

Did you have any such agreement with Chestnut Farms 
Dairy? A No, sir. 

Q Did you ever hear of any such allegation 

307 until it w”as in this indictment? A No, sir. 

Q Did you have any such arrangement with any 
other dairy? A No, sir. 

Q Now, something has been said that you charged for 
your milk—some place or another it has been referred 
to here as a price fixed by the milk order or by your 
announcement of various prices. Let us take any price. 
Assume that the price is six dollars a hundred, for the 
sake of argument, plus premium. That is for Class 1 
milk. 

What do you mean by premiums, and how are they 
determined? A The premium is the additional price 
that is paid to a producer for having a high Health De- 
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partment rating. That rating is determined by the Health 
Department inspectors of the District of Columbia Jind 
is on a sliding scale. Tlie premiums run from zero to 
43 cents per hundredweight. 

Q And the Health Department makes the examina¬ 
tion of the farmer ^s facilities for producing milk to see 
whether they comply with the minimum requirements; 
right? A Yes, sir. 

Q Of the Health Department. Then if they comi|)ly 
to a higher degree or more nearly as a 100 per cent scojre, 
that barn or that farm gets a higher rating, does it n(|t? 
A Yes, sir. i 

Q So that when any distributor buys that milk, 
308 he pays more for that milk than he does to the 
farmer who just barely makes the grade; is that 
right? A Yes, sir. 

Q In 1938, when these contracts that have been re¬ 
ferred to as Chestnut Farms Dairy and as to Thompson’s 
Dairy were in force, you had as members of the associa¬ 
tion ever\^ shipper, every farmer, and every producer th^t 
shipped to Chestnut Farms Dairy and to Thompson’s, 
didn’t you, in your membership? A Yes, sir. 

Q There was not a single man that we had that w^^s 
not a member of your association; right? A Yes, sir. 

Q And you had acquired that membership over a pe¬ 
riod of years from our shippers, hadn’t you? A Yes, 


Q And the shippers that we had at that time, and even 
when you went with the association in 1935, were shij*- 
pers that Chestnut Farms Dairy had had for many, many 
years; is that true? A Many of them had been ship¬ 
ping to you for many years, yes, sir. | 

Q Several generations of them, as a matter of fac^. 
Now, were those—Thompson’s and ourselves, at least— 
among the highest scoring farmers that you had? 

Well, there were many of the highest scoring farm- 
309 ers included in that, yes, sir. 

Q So that as a result of purchasing, the way 
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you sell the milk, any distributor that purchased from 
the highest scoring farms paid more for his milk than 
the ones that barely make the grade; isn’t that right? 
A That would be true, yes, sir. 

Q So you do not sell at the same rate to all of the dis¬ 
tributors; it depends upon the character of the producers 
and their barns that determine what we pay for the milk 
over-all, doesn’t it? A Yes, sir. I think I so said that 
yesterday. 

Q On this question of surplus, are there many of 
your distributors that do not have facilities to carry very 
much of a surplus from day to day or to handle it? A 
Yes, sir. 

Q They prefer that they have just enough shippers 
to meet their daily needs without a large excess surplus; 
is that true? A Yes, sir, with just a safety margin. 

Q I beg your pardon? A With just a safety margin. 

Q And the Chestnut Farms Dairy, having a receiving 
station at Frederick, handles the bulk of the surplus that 
you have been talking about as it accrues from day 
310 to day; isn’t that true? A Yes, sir. 

Q Now, you said something yesterday that when 
a distributor has a surplus of milk you take it off of his 
hands in cream—take it back from him or account for it 
in cream—and you give the distributor the skim milk for 
the service in skimming it. That is not always correct, 
is it? A No, sir. 

Q There are times when you make the distributor 
pay for that skim milk, do you not? A Yes, sir. 

Q So that the price at which your surplus is sold, 
whether it be in the form of cream that you handle for 
yourself or you sell to someone or in the skim milk that 
is left, depends upon market conditions, and you get the 
best price for it you can? A That is correct. 

Q And there is no connivance or collusion about it to 
the detriment of any other distributor in that transac¬ 
tion? A No, sir. It is our job to bargain for the best 
price we can for our producers, and we do so. 
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Q And Chestnut Farms, in its effort to deal with you, 
deals with you pleasantly, but at arm’s length, does it 
not, and tries to get its skim milk for nothing if it ein, 
or pay you as little for it as possible; is that true? A 
I think that is true, yes, sir. 

• « • • 

315 Cross Examination 

BY MB. HILLYAED: 1 

Q Mr. Hooper, you were with the association in 1935? 
A Yes, sir. 

Q Would you tell us, after 1935, and up to what 

316 year was it that milk became short on this markelt? 
A I have testified to the fact that it became sholrt 

in June of 1942. i 

Q Now, between 1935 and 1942 you also testified th^ 
milk only came on this market if it was approved by 
the Health Department of the District of Columbia; is 
that so? A That is correct. 

Q Between 1935, and 1942, is it also true that the as¬ 
sociation, through its producers, had control of 85 per 
cent of the milk that would come on this market? A il 
said it— ■ 

THE COURT: Yes or no. 

A Yes, sir. 

BY MR. HILLYARD: 

Q In 1935, when the Wakefield Dairy was 
was it possible for the Wakefield Dairy to buy 
this market from any other place than the association 
A Would you repeat that question ? 

THE COURT: Read the question, please, Mr. 
porter. 

(Pending question read.) 

THE T^TNESS: Your Honor, I can’t answer thai 
yes or no. | 

THE COURT: I beg your pardon ? | 
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THE WITNESS: I said I can’t answer yes or no. 

THE COURT: Well, give the best answer you can. 
Answer it in your own way, but as brieflly as pos¬ 
sible. 

317 A It would have been possible for Wakefield to 
find milk from any other market, but not legally. 
BY MR. HILLYARD: 

Q Therefore, we could not have legally operated if 
we wanted to buy milk that would compete on the mar¬ 
ket? A Yes, sir. 

Q Now, in our dealings with the association we had 
what has been termed here a full supply contract; is that 
not so ? A That is right. 

Q And that lasted up until the year 1938? A That 
is correct. 

Q Now, is it not true that after that we bought milk 
on the same terms as we did before we had the written 
full supply contract, except for the price and the classi¬ 
fication ? A Yes, I would say that was true. 

Q Wben we entered into the contracts with this asso¬ 
ciation, was any other distributor consulted or was it 
just a transaction between the association and our dairy? 
A It was an association transaction between us and your 
dairy. 

• • • • 

319 Cross-Examination 

BY MR. HANSON: 

Q Mr. Hooper, did the association have a full supply 
contract with Safeway Stores, Incorporated, a Maryland 
corporation, on March 8, 1948? A No, sir. We had a 
full supply contract with the Lucerne Cream & Butter 
Company. 

Q Do you know whether the Lucerne Cream & Butter 
Company was in existence at that time? A No, sir, I 
do not. 
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Q Has the association ever entered into a f|ull 
320 supply contract with Safeway Stores, Incorporated, 
a Maryland corporation? A No, sir. i 

Q Mr. Hooper, on the question of surplus milk, md 
Safeway Stores, Incorporated, through its Lucerne Milk 
Company, ever buy any surplus milk during the peripd 
of shortage? A No, sir—^pardon me. 

Would you read that again? I am slightly mixed 
here. 

THE COURT: Well, would this witness know as to 
what someone else was doing— 

MR. HANSON: It audits our books. Your Honor. 

THE COURT: Pardon me? 

MR. HANSON: It audits our books. 

THE WITNESS: If I could have the question— 

THE COURT: Read the question. 

(Pending question read.) 

A No. 

MR. HANSON: Strike the question. Your Honor, 
should be not surplus. Let me rephrase it. 

THE COURT: Verv well. You mav rephrase it. 

BY MR. HANSON: 


Q During the period of shortage did Safeway Stored, 
Incorporated, through its Lucerne Milk Company, pur¬ 
chase milk other than from the association? A Ye^, 
sir. 

321 Q Do you know from whom it purchased that 
milk? A Not without referring to the record, 

no, sir. 

MR. HANSON: Your Honor, when Exhbit No. 6 was 
submitted to the Court there were attached to it a num¬ 
ber of papers which I do not believe are properly pari 
of the exhibit, but as long as the entire sheaf of papers 
was admitted, I would like to question him about the 
Rakestraw papers. 
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BY MR. HANSON: 

Q Mr. Hooper, is this the file that was shown to yon, 
I believe yesterday, and referred to as the contract with 
Lucerne Cream & Butter Company! A Yes, sir. 

Q Will you see if you can find correspondence.in that 
file relative to Rakestraw! A Yes, sir. 

THE COURT: Relative to what! 

MR. HANSON: Rakestraw, R-a-k-e-s-t-r-a-w. 

BY MR. HANSON: 

Q Does that refresh your recollection as to whom 
they purchased their milk from during the shortage! A 
Yes. They purchased from Rakestraw among others. 

Q How were those arrangements made, if you know! 
A It was made through the association. We acted for 
you. 

MR. HANSON: I have nothing else. 

• • • • 

322 Redirect Examination 

BY MR. WINN: 

Q Mr. Hooper, there have been quite a few questions 
asked you on cross-examination with regard to this full 
supply contract and the period since 1938 when the con¬ 
tracts were terminated in some instances by action of 
the dairies. 

First let me ask you whether any of these dairies 
which terminated their contracts in 1938 bought any milk 
or cream from anybody except the association during the 
period after the contracts were terminated and up to 
November of 1942, when the Washington market was 
opened to milk that had not been locally inspected. 

THE COURT: You say 1938, to 1942! 

MR. WINN: Yes, sir. 

A Is your date November, 1942! 

BY MR. WINN: 

Q Well, whenever it was that the market was opened 
to milk which was not locally inspected. A Mr. 
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Winn, I would have to check the record to answer 

323 that question. I really don^t know otfhand. 

Q Well, you answered Mr. Leahy, or I believe 
you answered His Honor—Mr. Leahy had been talking 
about the same period—and you told His Honor that 
these people bought milk from others than the associa¬ 
tion. A Yes, they did. I am sorry. I remember they 
did, yes, sir. 

Q In the period between 1938, and 1942? A Yes, sir. 
Q Now, which particular distributor do you have in 
mind when you say that? A I have particularly in 
mind Chestnut Farms Dairy. 

Q And from whom did the Chestnut Farms Dairy 
buy that milk? A They bought surplus milk, or, rather, 
surplus skim, from other dairies in the District of Co¬ 
lumbia. I furthermore feel that they bought milk— 

Q Now, wait a minute; not what you believe; whit 
you are basing that statement on. A I will have to 
stop at that point without referring to my record. 

Q I will amend my question by asking you wheth<‘r 
any of these dairies in that same period, 1938, to 194p, 
bought fluid milk for distribution in the normal opera¬ 
tion of whole milk—in other words, the normal 

324 operation as distinguished from skim—^from any¬ 
body other than the association. A Mr. Winn, I 

would have to refer to the record to answer that. 


Q How long will it take you to check that? A To¬ 
morrow morning. 

Q Will you please prepare yourself to take care of 
that tomorrow morning? A Yes, sir. 

THE COURT: Not tomorrow morning; Monday morn¬ 
ing. 

MR. WINN: Yes, Your Honor. I am sorry. Th^ 
week has gone by so fast I had not realized it wais 
Friday. 
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BY IVIK. WINN: 

Q Now, Mr. Hooper, with regard to purchases after 
1942, when this market was opened to milk which is not 
locally inspected, aside from Chestnut Farms, which we 
will exclude from this question for the moment, isn^t it 
a fact that all of the dairies who had had contracts with 
you which expired in 1938 nevertheless continued to come 
to you to get all of their milk? A No, sir, they did not. 

Q Which ones did not? A I happen to know that 
Thompson's Dairy purchased some milk on their own, 
and some cream. 

Q Will you get the records on that, please? A Yes, 
sir. 

325 Q That Thompson’s Dairy purchased some 
other than through the association? A Since 

1942, yes, sir. 

Q As a matter of fact, didn’t the association tell Mr. 
Thompson where to go to get that milk? A No, sir. 

Q Is there anybody other than Thompson that falls 
in that category? A I think Lucerne purchased some 
on their own, too, without consulting us. 

Q As a matter of fact, didn’t all of these dairies 
continue to come to you up to 1942 to get their milk 
and after 1942 to get their milk? A No, sir. They 
came to us and asked us for all that we had. We gave 
them all we had. They went out on their own and 
bought it. 

Q Who was it besides Chestnut Farms, Thompson’s 
in a few instances, and Lucern one or more times? A 
I will have to check the record and give you a com¬ 
plete list. 

Q I wish you would do that, and as to when those pur¬ 
chases occurred, and I wish you would supply that be¬ 
tween the period when the contracts were terminated in 
1938 and 1942, and then the period from 1942, 

326 until the time of the indictment. A Yes, sir. 

• • • • 
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335 BY MR. WINN: 

Q A great deal of milk was brought in firom 
the outside beginning with that date in 1942, was it not? 
A Yes, sir. 

Q And that milk was used by all of the distribuiurs 
who bought milk from your producers; is that cornsct? 
A Yes, sir. 

Q Now, leaving Chestnut Farms out of the picture for 
a minute, what part did the association play in the obtjiin- 


ing of this emergency outside milk? A The association 
acted as an agent purchasing part of this milk for the 
account of the distributors on their order. | 

Q Did the distributors locate the milk? A In a gr^at 
many cases, yes sir. 

Q What do you mean by “a great many cases,’’ Mr. 
Hooper? A The distributors found the source, notified 
us of the source and told us to buy it. 

33G Q Weren’t there more cases in which the asso¬ 
ciation notified the distributor of the source? A 
Mr. Winn, I couldn’t answer that. Every one was working 
to try to locate sources of supply, and as fast as it was 
found, why, we tried to buy milk from them. 

Q Did the amount of milk which was imported frcim 
outside vary wdth the seasonal production of milk by tpe 
producers in your association? A To some extent, yes 
sir. 

Q What do you mean “to some extent?” A. In sorpe 
cases when you order milk you have to buy a certain 
amount each and eveiy^ month in order to get that milk. 

Q How about the total quantity of milk imported? D id 
that vary with the season? A Yes, sir. 

Q Will you explain a little bit about why that would 
be, Mr. Hooper? A Yes, sir. As the local supply hi- 
creased in the flush months, there was not the necessity 
for importing and securing as much milk in the fall £is 
when the supply was lesser. 
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Q And the amount of milk imported was produced in 
the spring when the supply was greater? A Yes, 
sir. 

337 Q To what utilization was this milk put which 
came in from the outside, Mr. Hooper! A You 

mean how was it used? 

Q Yes, sir. A Why, I donT know, Mr. Winn. The 
milk is all used as it comes in the dairy as needed. 

Q You mean it was all mixed together and used? A 
Yes, sir. 

Q And the outside milk was mixed with the milk from 
your producers? A I would assume so. I don’t know 
from personal knowledge just what the dairies did in their 
plants. 

Q Is there any way it could be told as to just what 
to do with it? A You might ask the dairies. 

THE COURT: I would like to ask you this, Mr. 
Hooper: 

When it was necessary to get milk from an outside 
source or sources due to the fact that your members could 
not supply the entire demand, why did the distributors 
purchase through you from these outside sources instead 
of purchasing from the outside sources directly? 

THE WITNESS: Your Honor, they did both. They 
purchased some on their own and not through us, but the 
majority of the milk was purchased through us because 
first of all we had more contacts, more general 

338 coverage of the industry than an individual distrib¬ 

utor. Secondly, it was a matter of streamlining 
the accounting procedure. 

Now, a great many of these sources did not know these 
individual dairies, and this is important; even though a 
dairy may have a high rating in this city, the source in 
Wisconsin never had heard of them. They knew us. They 
said “We will trust your credit. If you wish to buy it 
and pay for it, we will sell it through you, but we won’t 
sell it to the dairy.” 
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Many of these shipments were C. 0. D., and on weekly 
basis. 

THE COURT: You mean the Wisconsin farmer 
wouldn’t extend any credit, say, to Chestnut Farms or 
Thompson’s? 

THE WITNESS: Yes, sir. 

THE COURT: Well, what compensation did you re- 
receive for handling this matter? 

After all, you are cooperative association of farmers 
in this area. Isn’t that what your association is? 

THE WITNESS: Yes, sir. 

THE COURT: Now, do you receive any compensation 
for arranging for the purchase of this outside milk and 
guaranteeing the accounts? 

THE WITNESS: No, sir. In fact, it cost us mom^y. 

THE COURT: Well, then, why did you do it? 

THE WITNESS: We felt we had a duty to 
339 perform to the consumers of Washington to assist 
in supplying milk to this market. 

THE COURT: Well, I understand, but your members 
are business men. They are in business for profit, are 
they not? 

I presume so. 

THE WITNESS: Yes, sir. 

THE COURT: Now, you say that it cost you mon(5y 
to act as an agent for bringing in and arranging for saLjs 
of outside milk. 

If you received no compensation for it, what interest 
did you have? 

No business man ever acts solely for an altruistic 
reason. 

THE WITNESS: Your Honor, this market is the soie 
outlet for our producers’ milk. 

It was necessary for the protection of our producers, 
for the protection of their outlet, that we assist to the be^t 
of our ability in keeping that market supplied with mill:. 

THE COURT: In other words, you mean that you were 
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afraid that if you were unable to supply enough milk, you 
might lose the business entirely; is that it? 

THE WITNESS: Yes, sir. 

THE COURT: Well, that is a reasonable answer. 

BY MR. WINN: 

340 Q And you also were afraid, were you not Mr. 
Hooper, that the distributors would go elsewhere 

for their milk if you couldnT supply it to them and you 
would lose the distributors’ business? A No, sir, we 
weren’t afraid of that. 

Q You weren’t afraid of that at all? A No, sir. 
They couldn’t buy milk as good as ours anywhere else. 

Q Do you think that entered into the situation? A 
Sir? 

Q Do you think that entered into the situation? A 
Oh, I think so; yes, sir. 

Q Even above the price? A Yes, sir. 

Q You think the quality is more important than the 
price to them as business men? A Yes, sir. 

Q Now, I asked you at the very beginning of the direct 
examination as to what difference there was between the 
terms and conditions of the contracts which were termi¬ 
nated and the terms and conditions under which the as¬ 
sociation supplied milk to these three dairies after Sep¬ 
tember 1938 and up to the date when outside milk could 
come in, and you answered that there was no difference 
except as to price and the classification. 

341 Is that still your answer? A Except for one 
paragraph, Mr. Winn, which I had forgotten when 

I answered your question, and that was the paragraph 
which stated that the contract was a full supply contract. 

Q What difference was there so far as that was con¬ 
cerned? A Mr. Winn, we didn’t have a full supply 
contract, and we didn’t perform under a full supply. 

Q Was Simpson Brothers relationship with you after 
that time a full supply relationship? A So far as I know 
they purchased all their milk from us. 
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Q And how about Thompson’s Dairy? A As faif as 
I know they did. 

Q And except for the instance that you have given 
with respect to the Barnsville Farm, and the milk pur- 
cliased from the Rock Creek Farm, the same was true of 
Chestnut Farms Dairy? A As far as I know, yes si::. 

THE COURT: I would like to learn your attitude on 
this. I do not like, ordinarily, to interject in a question 
of counsel in examination of a witness, but I think this is 
a situation where an exception might be useful. 

You do not contend, do you, that it is a violation 

342 of the antitrust laws for a person to patronize just 
one concern; do you? 

MR. WINN: No, Your Honor. 

THE COURT: I think the average human being buys 
all his supplies of a particular kind from the same stcre. 
He does not spread his patronage among two or three 
different stores, and I suppose that works out on a large 
scale also. 

MR. WINN: I think that is true. Your Honor. I ^m 
not contending that at all. 

THE COURT: Very well. 

BY MR. WINN: 

Q You continued to audit the books of these dairies 
at least up until the date that the order went into effect, 
did you not? A Yes, sir. 

Q And that included the books of the Chestnut Farms 
Dairy? A Yes, sir. i 

Q And after the emergency milk began to come in, you 
continued to assign the highest classification to association 
milk regardless of what the actual utilization of the ass;o- 
ciation milk was, did you not? A The federal order did 
that, Mr. Winn. 

Q And after the termination of the federal order 

343 you continued to do it, did you not? A Yes, sm. 

THE COURT: Do I correctly understand th^t 
the purpose of auditing was to determine what the pride 
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should be on the basis of the classification plan; is that 
correct? 

THE WITNESS: Yes, sir. 

BY MR. WINN: 

Q But you assigned the highest use and assigned the 
highest price to the milk which came from the association 
whether or not the association milk was used in the highest 
classification or not, did you Mr. Hooper? A Mr. Winn, 
that was provided for in the federal order. 

Q You continued to do it after the order went out, 
too, did you not? A Yes, sir. 

Q What is the purpose of the full supply clause in a 
contract, Mr. Hooper? 

MR. WHITEFORD: I object to that. 

THE COURT: Objection sustained. 

That is argument. 

BY MR. WINN: 

Q Who prepared these contracts which we have intro¬ 
duced in evidence; the association or the distributors, Mr. 

Hooper? A The association. 

344 Q Can you tell the Court the reason for the 
inclusion of the full supply clause in the contract, 
Mr. Hooper? 

MR. WHITEFORD: I object. 

THE COURT: Objection sustained. I think it is the 
same question which I excluded a moment ago, pharased 
differentlv. 

I might explain—^first, it might be helpful if I may 
explain briefly my ruling. I think that is a matter of 
argument and not fact. 

But then there is another thing: It has now appeared, 
as the result of the cross examination of this witness, that 
there were no full supply contracts subsequent to 1938. 

Now, I admitted those contracts in evidence in the course 
of the direct examination on the assumption that you 
would show they continued in effect, and I felt you had 
a right to start from the beginning. But now it appears 
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that they have not been in effect since 1938. Thereifore, 
it seems to me, it is irrelevant to show the purpose oij the 
effect of what happened prior to 1938, since the situaltion 
changed as of 1938 and has remained changed since then. 

MR. WINN: Your Honor, in the first place there I are 
four contracts which are admittedly full supply contrWs 
and which continued so up until the date of the indictment. 

THE COURT: Oh, is that so? Then which are th|ey? 

I overlooked that. 


n * 
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MR. WINN: Safewav. 


an- 


Harvey Dairy, Alexj 
I object. Your Honor, 


dria Dairy, and Richfield. 

MR. ARTHUR B. HANSON 
because that is not a fact. 

THE COURT: You object to what? 

MR. ARTHUR B. HANSON: To the statement, be¬ 
cause it is not a fact as to Safeway, and the record sho|ws 
that it is not. 

THE COURT: Well, we will look at the exhibit, th^n. 

Let me see the exhibit. 

(Government’s exhibit 6 was handed to the Court.) 

MR. ARTHUR B. HANSON: I might point out thjat 
the contract itself is there along with a number of other 
papers. The contract is the paper executed on June ll, 
1940, for the Lucerne Cream and Butter Company, a Cali¬ 
fornia corporation, and it was never executed with Safe¬ 
way Stores and Mr. Hooper’s testimony was to that effect 
on cross examination, near the close of the examination 
on Friday. 

THE COURT: Mr. Winn, you have handed me the 
contract with Lucerne, not the contract with Safeway. 

MR. WINN: Your Honor, before the case is over, the^t 
will be tied up, because that contract was taken over b|r 
Safeway, and they functioned under it subsequently when 
Safeway came into the market. 

MR. ARTHUR B. HANSON: Your Honor, there is a 
provision in the contract that any assignment o1: 
346 the contract must be approved by the association. 

THE COURT: Well, I am not going to argue 
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the probative value of evidence, and I am not going to 
hear argument on the probative effect or value of evidence 
until the proper time when the case is over. 

Then I will change my ruling and I will let you ask the 
witness for the reason why the full supply clause was put 
into it. 

BY MR. WINN: 

Q Will you state, please, the reason why the full supply 
clause was placed in these contracts? A I can’t state 
the reason why the full supply clause were in those con¬ 
tracts. I can give you the theory behind a full supply 
clause. 

Q These contracts were prepared by the association, 
you testified? A Yes, sir. 

Q And you can’t testify as to why they were put in 
these contracts? A No, sir. 

THE COURT: The Court would like to know what 
is the theory, to use your own w’ords, behind the full 
supply clause? 

THE WITNESS: The theory behind the full supply 
clause, Your Honor, is that a farmer is a long-range 
planner. When you sign up a distributor and you 
347 undertake an obligation to furnish that distributor, 
you must go out and get milk. Now, you tell these 
farmers that, ‘‘I have a market for j^our milk, an outlet 
for your milk” and offer a period of time so that farmer 
can look forsvard to an outlet or a sale for his milk over 
a period of time. You couldn’t very well sign up these 
farmers and try to get this supply on a day-to-day basis. 
He would have no security. 

BY MR. WINN: 

Q What does that have to do, Mr. Hooper, with pre¬ 
venting a distributor from buying milk from some person 
who is not a member of the association? A It has no¬ 
thing to do with it, Mr. Winn. 

Q Isn’t the effect of the full supply contract to prevent 
a distributor from buying milk from a producer who is 


not a member of your association? A If he has a full 
supply contract, yes sir, that would be the effect. 

THE COUHT: Well, I think now we are getting into 
the field of argument. 

MR. WINN: Very well. 

BY MB. WINN: 

Q Mr. Hooper, on cross examination by Mr. Leiihy, 
you discussed surplus. Mr. Leahy pointed out to you that 
it was impossible for a distributor to determine how much 
milk would be purchased by the consuming public 

348 on a particular day that he bottled more than he 
expected to need, and that when that milk "s^ras 

returned— 

THE COURT: Do not summarize his testimony, jjust 
ask the question. | 

MR. WINN: It is a little difficult to do that, Y(|>ur 
Honor, because I am wanting to get to this particular 
point. 

THE COURT: Very well. 

BY MB. WINN: 

Q (continuing): —that that was surplus. Is that 
what you mean by surplus? A Surplus is only surplus 
when it is returned to the association as such. 

Q It is only surplus when it is returned where? A ^o 
the association as such. 

Q Well, is that the surplus that you are talking about 
when you discussed the surplus here, that is, milk whish 
has been bottled bv the distributor and is unsold and then 
returned to the association? A If it is returned to ps 
it is surplus, yes sir. | 

Q I say is that the only surplus wou are talking abojit 
when you discuss surplus here? A That is what I am 
talking about; yes sir. 

Q How about the thousands of gallons of milk that ai'e 
produced in the lush period that are never bottled? 

349 Isn’t that surplus too? A Yes, sir. I said if 
returned to us. 


178 


Q But does putting it in bottles have anything to do 
with being surplus? A It doesn^t make any difference 
whether it goes into bottles or not, Mr. Winn. 

Q But does it liave to go into bottles in order to be 
surplus, Mr. Hooper? A No, sir. 

Q When you were discussing the surplus of the Chest¬ 
nut Farms Dairy you were talking about much less than 
the total surplus that is involved in the milk business, 
were you not? A I don’t quite understand that question. 

Q Well, tell me what you understand by surplus milk? 

THE COURT: Well, he has already answered that. 

MR. WINN: No, Your Honor, I don’t think so. I 
don’t thing it is clear to me, certainly. 

THE COURT: Well, it is clear to me. 

That is, it is clear to me what he says is surplus milk. 
He says that milk returned by the distributor to the as¬ 
sociation is surplus milk, and that is the way I understand 
his answer. 

BY MR. WINN: 

Q Does that amount vary from from month to month, 
that is, the amount which is returned to the association? 

A Yes, sir, a great deal. 

350 Q And what is the cause of that variance? 

THE COURT: I think we have had that time 
and time again, the shifts in supply and demand from day 
to day. 

MR. WINN: It is not the demand. Your Honor. It is 
the supply that shifts. 

THE COURT: Well, either one. 

MR. WINN: I will withdraw that question. 

THE COURT: Yes. I do not think you have to demon¬ 
strate it. It is pretty obvious. 

BY MB. WINN: 

Q Mr. Hooper, you also testified, I believe, that class 
3 milk is sold by the producers to the distributors subject 
to certain competitive situations; is that true? A Well, 
I don’t— 


THE COURT: Now, this is redirect examination. 

MR. WINN: Redirect, Your Honor. 

THE COURT: Now, I do not think that is a proper 
form of question for redirect. 

MR. WINN: Very well. 

THE COURT: This is not cross examination. 

MR. WINN: That is perfectly true. Your Honor. 

THE COURT: He is your own witness. 

MR. WINN: That is perfectly true. I don’t thinJt I 
could successfully lead him. Your Honor. 

BY MR. WINN: 

351 Q What factors enter into the fixing of price 
by your association for Class 3 milk? A The com¬ 
petitive price of manufactured products such as cream for 
ice cream; butter; powdered milk. 

Q What was the third one? A Powdered milk. 

Q Now, what competitive situations are they, Mr. 
Hooper? A That milk is sold to ice cream manufac¬ 
turers, to bakeries, and in competition with the surplus es 
from Wisconsin, and from all over the United States. It 
is purely a surplus problem. 

Q Then, when you fix your price for Class 3, there 
has to be the nationwide market in surplus milk taksn 
into consideration in fixing your price? A It is bassd 
on a formula that is part of the national picture, yes si r. 

Q What factors are taken into consideration fixing 
Class 2 price for milk, Mr. Hooper? A The same factois. 

Q That is because there is a competitive situation 
between the nationwide Class 2 milk and the Washington 
Class 2 milk? A Yes, sir. 

Q Now, what competitive factors are taken inj;o 

352 consideration, Mr. Hooper, in the fixing of the Claj;s 
1 price? A The cost of production. 

Q Is that a competitive factor? A It is competitive 
for the farmer, because it is whether or not he can live. 

Q Yes, but in competition with what other milk is yorr 
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Class 1 milk sold? A Our Class 1 milk is not sold in 
competition with other milk. 

Q Insofar as the Class 1 price is concerned, you use 
an entirely different scale and yardstick in fixing the 
price than you do in the class 2 and the Class 3 milk? 
A Yes, sir. 

Q Now, Mr. Hooper, federal order 45 as it was amended 
as of September 26, 1946, you testified had a butter for¬ 
mula provision included for determination of the Class 
1 price of milk; is that correct? A Yes, sir. 

Q And you testified that that formula was based on 
the price of what butter where? A The sale of butter 
on the New York wholesale market. 

Q And the New York wholesale market is the New 
York butter exchange, is it not? A Yes, sir. 

353 Q And that is a commodity exchange under the 
supervision of the Secretary of Agriculture under 
the Coromodity Exchange Act, is it not? A Well, I don’t 
know who is the supervisor, but it is under federal super¬ 
vision. 

Q And the price of butter on the New York Butter 
Exchange affects the price of butter throughout the eastern 
part of the United States, does it not? A I would assume 
so. 

Q And it ties in, does it not, with the price of butter 
on the Chicago Butter Exchange? 

THE COURT: Mr. Winn, I do not see the relevancy 
of this line of inquiry. I suppose this subject matter is 
tied up with the reason why these defendants asked to be 
relieved of the marketing agreement. Is that right? 

MR. WINN: Yes, Your Honor. Not only that, but 
the Court said, page 244: 

“I do not quite understand the connection between the 
price of butter or, rather, why the price of butter in the 
New York market should affect the price of milk in the 
Washington market.” 
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THE COURT: That was asked, I confess, more as a 
matter of curiosity than as a matter of having any bearing 
on this case. 

Under the law these defendants had a right to 

354 cancel the marketing agreement. If they had tjiat 
right, doing so is not a violation of the antitrlust 

laws, and therefore it seems to me irrelevant to inqulire 
why they did it; whether they did it for a good reason or 
a bad reason. | 

MR. WINN: Your Honor, there are many things that 
are not in and of themselves violations of law, that can 
be and are used as a part and a term of the violation of 
the antitrust law. And where power has been obtain(id, 
as power has been obtained in this case, it is used to go 
under or come out from under a particular federal reg¬ 
ulation, the purpose for that movement in and out miy 
well affect and be a part of the entire overall and contiuu- 
ing conspiracy and it becomes material for that reason. 
The legality or illegality of a particlar term is not rele¬ 
vant. I 

THE COURT: No, but if a statute or a govemmentlal 
regulation permits a person to do or not to do a thing In 
his choice, then whatever choice he makes, he makes as 
a citizen who is permitted to do so by law, and, therefore, 
it cannot form any part of a conspiracy. 

;MR. WINN: Oh, no. Your Honor is surely not sug¬ 
gesting that a person may not use a legal act to carry oijit 
an illegal conspiracy. i 

THE COURT: Did I say that? 

^IR. WINN: Well, I understood Your Honor to import 
that. 

THE COURT: No. All I said was when there 

355 is a specific statute or a specific regulation author¬ 
izing a citizen of the United States to do or not 

to do some particular thing, then he is acting in accord¬ 
ance with the optional permission granted him by statut^ 
and naturally cannot be any part of a conspiracy. 
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I am limiting it to the situation where the statute ex¬ 
pressly permits something. 

Now, the statute permits people to enter into these 
marketing agreements and it permits them to cancel those 
marketing agreements, and, therefore, I am going to hold 
that it is no evidence of a conspiracy that diese de¬ 
fendants cancelled their agreement. 

MR. WINN; Your Honor, I should think it would 
be perfectly apparent, however, that the defendant 
could go into or out of a marketing order for the purpose 
of carrying out a conspiracy, and that is the position 
of the government in this case. 

THE COURT: Yes, but that is different. The mere 
going out from under the agreement is no part of the 
conspiracy. 

You have to prove the conspiracy aside from that. 

MR. WINN: That is true. Your Honor, but— 

THE COURT; I am going to exclude the evidence of 
the reasons why these defendants cancelled the market¬ 
ing agreement, because I say they had a perfect right to 
do it Perhaps my curiosity got the better of me 
356 when I asked that question. I only asked it as a 
matter of curiosity rather than because it had 
any bearing on the issues of this case, because it did seem 
astounding to me that the price of milk in Washington 
should have any relation to the price of butter in New 
York. That is'just a matter of economics and has noth¬ 
ing to do with the law of this case. 

MR. WINN: Very well. 
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Filed Aug 14 1950 Harry M. Hull, Clerk 

GovH Ext. No. 33 
Crim 294-48 

Prices Paid to Producers for Class I, Class II ami 

Class III MUk 

July 1946 

All prices on a 4% Butterfat basis 
(Farm and barnscore premiums not included) I 


Year 

Class I 

Class II 

Class III 

July 3-31 

$5.35 per cwt. 

$4.37 per cwt. 

$4.40 per cwt. 

August 

5.35 

4.37 

4.40 

Sept. 1-13 

5.35 

4.37 

4.53) 

14-30 

5.60 

4.51 

) 

Oct. 

5.60 

5.01 

5.01 

Nov. 

5.60 

5.14 

5.14 

Dec. 

5.60 

5.02 

5.02 

1947 




Jan. 

5.60 

4.47 

4.47 

Feb. 

5.60 

4.06 

4.06 

Mar. 

5.60 

4.03 

4.03 

Apr. 

5.60 

3.75 

3.75 

May 

5.60 

3.53 

3.53 

June 

5.60 

3.42 

3.42 

July 

5.60 

3.72 

3.72 

August 

5.60 

3.98 

3.98 

Sept. 

5.60 

4.60 

4.60 

Oct. 

5.60 



Nov. 

6.06 



Dec. 

6.06 




• • • • 
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375 Q Mr. Hooper, let’s come back to the full supply 
contract for a moment. 

Isn’t it true that after these three contracts were can¬ 
celled on September 30, 1938, there was an understanding 
between the association and each of those distributors 
that they would take all of their milk from the association, 
and not buy milk from any other producer of milk? A 
Not to my knowledge, no sir. 

Q And there was no such gentleman’s agreement? A 
Not that I knew of. 

Q And not that you know of now, either? A No, sir. 

Q In other words, you have no knowledge of any such 
arrangement betvreen the association and these three 

376 distributors? A No, sir, I do not. 

Q And that wasn’t true either with the limitation 
that it would be insofar as the association was able to 
furnish the milk? A Now, that would be a hard question 
to answer yes or no. May I have the Court’s permission 
to answer that a little ditferently? 

THE COURT: Answer it in your own way, provided 
your answer is responsive. 

THE WITNESS: All right, sir. 

It is my understanding that these dairies would take 
the milk that the association supplied them. 

BY MR. WINN: 

Q To the extent of their needs? A Well, now, I don’t 
know, Mr. Winn, whether it w^as to the extent of their 
needs or not. They would take any milk that we sent to 
them. I mean, that is as far as I can answer you on 
that. 

Q Even though it exceeded their needs? A Yes, sir. 
They never turned milk away from us. 

Q And the agreement was to that effect? A Well, 
now, I can’t testify as to the agreement. I can tell you 
what thev did, but not what the agreement was. 

1\IR. Wim: That is all. 
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Recross Exammation 


BY MR. LEAHY: 

Q Right on that point, Mr. Hooper, isn’t it true tliat 
after the largest producers which controlled 70 per C(jnt 
of your supply or who had bought 70 per cent of ycur 
supply had canceled their contract, that there was no 
agreement but only a course of conduct in between those 
distributors and your association? A Yes, sir. 

Q And that course of conduct was that since you had 
a supply of milk sufficient to meet their ordinary demands 
up to the capacity of your supply, and that supply n^et 
the requirements of the regulations of the District |of 
Columbia, they continued to buy from you? A Yes, sir; 
that is correct. 

Q But there was no understanding, verbal or writtcu, 
that they could not buy milk which met the standard of 
the District of Columbia from any source that they could 
get it? A No, sir. As I think I said, I knew of no such 
understanding. 

Q And I think that you already stated in respect to 
Chestnut Farms where they bought from the Burnside 
Dairies and from another dairy which they controlled, 
without your knowledge during the period of 1938 to ’4!2? 
A Yes, sir. 

378 Q And didn’t they also, during that period of 
time, have shippers who were not members of yoijir 
association? A Yes, sir; they did. 

Q You didn’t complain to Chestnut Farms that th(!y 
had no right to buy milk from shippers who were no;i- 
members of your association, did you? Or did you? A 
No, sir. They had those shippers for quite some time. 

THE COURT: No. Just answer Mr. Leahy’s question. 

MR. LEAHY: Yes or no. 

THE WITNESS: No, sir. 

BY MR. LEAHY: 

Q Did you take any steps in any way against Chestnut 
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Farms when you knew that they were buying milk from 
other sources than your owm? A No, sir. 

Q Did you take any steps against any one of the dis¬ 
tributors who are here as defendants because they bought 
milk from other sources than your own? A No, sir. 

Q Did you do that after 1942? A No, sir. 

Q Now, isn’t it a fact that after 1942 nearly all these 
distributors bought as large quantities as they could 

379 get from other sources than your supply? A Yes, 
sir; they did. 

Q And from other sources than the supplies which you, 
as agents, purchased from? A Yes, sir; they did. 

Q And did that run into quantities? A A great deal. 

Q For instance, with reference to Chestnut Farms, how 
much did they buy during this period from sources which 
you did not procure and which were not your own members’ 
sources? A In the form of milk. Chestnut Farms pur¬ 
chased 81,741,000 pounds. 

Q When did you first learn that Chestnut Farms had 
purchased 81 million pounds of milk from other sources 
than your association? A Saturday morning. 

THE COURT: Over what period was that? 

THE WITNESS: From 1943 to 1947. 

THE COURT: I want to be sure that I understand the 
situation correctly. 

Do I understand that your examination of this witness 
on this same point involved the period 1938 to ’42? 

MR. WINN: That is right, your Honor. 

BY MR. LEAHY: 

Q And this is from the ’42 down to date? A Yes, 
sir; and this is only milk. 

380 Q That is only milk? A Yes, sir. 

Q Did they purchase other supplies? A Yes, 
sir. They purchased 40 per cent cream in the amount of 
3,481,460 pounds that would have the equivalent of 34,814,- 
600 pounds of milk. 



Q Anything else? A Yes, sir. They purchased 
skimmed milk, the total of 52,443,211 pounds. 

Now, these figures are not complete. 

In addition to that, this only goes up to April, 19^7. 
There is additional milk to those figures. 

Q In other words, from ^47 down to the date of tiiis 
indictment they have continued to buy from outside 
sources? A Yes, sir. 

THE COURT: Were these outside sources other dairy 
farmers or are they purchasers of surpluses from other 
distributors? 

THE WITNESS: They are both, your Honor. 

THE COURT: They are both? 

THE WITNESS: Yes, sir. 

THE COURT: Do you have them segregated? 

THE WITNESS: I can tell you where they were pulr- 
chased. The milk was purchased from the Rock Cre(jk 
Dairy, which is that subsidiary or the plant own^d 
381 by Chestnut Farms; the Alexandria Dairy Product^; 

the Model Farms Dairy; Western Maryland Dairr; 
Southern Dairies; Blue Bell Farms; Breyer Ice CreajoaL 
Company; Highland Farms Dairy; Thompson’s Dair3’’; 
Lucerne Dairy. 

Now, cream was purchased from the Kraft Foods Com¬ 
pany; from Western Maryland— 

THE COURT: What is that? Is that a farm or is 
that another distributor? ] 

THE WITNESS: The Kraft Foods, I believe, is one 
of National Dairies’ cheese plants. 

THE COURT: Well, was any milk purchased from 
other dairy farmers, other producers? 

THE WITNESS: The Model Farms were producers;, 
your Honor. 

THE COURT: Who? 

THE WITNESS: Model Farms Dairy, those producers 
delivered direct. 
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BY MR LEAHY: 

Q Highland Farms is a producer, too, isn’t it? A No, 
sir; Highland Farms is a dairy. 

Q A dairy? A Yes, sir. 

Q Is Rock Creek a producer? A Rock Creek had a 
great number of producers individually shipping to them; 
yes, sir. 

Q Did Thompson’s also continue to buy from 

382 outside sources? A Yes, sir; they did. 

Q From whom did they purchase? A They 
purchased from the Atlantic Dairy Products; the Alexan¬ 
dria Dairy; the Olney Acres; Blue River Farms; Clover- 
land Dairy; Wakefield Dairy; Melvem Dairies; Highland 
Farms; R. L. Torreyson, and he is a broker who represents 
Maryland. 

THE COURT: Which of these are producers? 

THE WITNESS: None of these, your Honor. 

And that was in the total of 1,239,944 gallons. 

THE COURT: In other words, this was a case of the 
distributor buying from other distributors their surplus; 
is that it? 

THE WITNESS: Well, yes, sir. It was needs that 
this dairy required. 

BY MR. LEAHY: 

Q Well, it does not mean that Thompson’s and Chest¬ 
nut Farms were buying surplus from other dairies, does 
it? A No. These people, they used this in their fluid 
sales. 

THE COURT: Well, it is a case of one distributor 
buying from other distributors; is that it? 

THE WITNESS: Yes, sir. 

383 BY MB. LEAHY: 

Q Did you know anything about Thompson’s 
buying this milk during this period? A No, sir. These 
figures were furnished me by Thompson’s Dairy Sunday 
afternoon. 

Q Did you at any time discover whether any other of 


189 


the dairies had been similarly purchasing also? A T^s, 
sir. I have a record from the Alexandria Dairy. 

Q Does that show they purchased also? A Yes, sir. 

Q From whom did they buy? A They purchased from 
the Pet Milk Company; the Comico Products Corporation; 
the Farmers Creamery Company; the Olney Acres Daily 
Products Company; the Penn Reed Milk Company; Au¬ 
gusta Dairies, Incorporated; Michigan Products Company; 
Valley of Virginia Co-operative Milk Producers Associa¬ 
tion. 

Now, these places were in 1942, and I do not have the 
volume; but I have a total value of $93,766.42. 

Now, in 1943—shall I go on, right on down the line? 

Q Yes. What is the total value in 1943? A $1521 


936.54. 

Q And in 1944? A $177,845.82. 

Q And in 1945? A $219,859.91. 

384 Q And in 1946? A $197,969.58. 

Q And was that milk all sold in this market durin]^ 
that period of time for the years that you have just indi¬ 
cated? A I would assume so; yes, sir. 

Q And that was true with reference to Chestnut Farms ? 
A Yes, sir. 

Q Also Thompson’s? A Yes, sir. 

Q Have you any records from any of the other dairies ^ 

By the way, when did you first discover this informatioili 
which you have just given us? A This was sent to m^ 
at my home Saturday night about 9 o’clock. 

I have a record here from Lucerne Dairy, the Lucerne 
Milk Company. 

Q How much did they buy, if any? A I have nc 
record of the amount. All I have, Mr. Leahy, is the month 
and year in which they made purchases, and the source. 

Q Well, from what other sources than your association 
did Lucerne buy from? A They purchased from Model 
Farms Dairy; from the University of Maryland; from 
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Highland Farms; from Olney Acres; from the Bine 

385 River Dairy—and the rest of this is repetitions. They 
pnrchased milk, cream and cottage cheese. 

Q Over what period of time? A 1946 to 1948. 

Q Model Farms is a prodncer? A Model Farms is 
a dairy having prodncers, and if yon wish me to explain 
that, I can. 

Q And the Model Farms prodncers are not members of 
yonr association? A No, they are independent. That 
is what I wanted to say. 

Q In other words, all of this milk which came in was 
in competition ^vith the milk which yonr prodncers, as 
members of yonr association, prodnced? A Yes, sir. 

Q When did yon first learn abont that? A This was 
given to ns on Satnrday afternoon by the Lnceme Milk 
Company. 

Q And that is down to 1948? A Yes, sir. 

Q Now, let ns, for jnst a minnte—and I won’t take 
bnt a minnte—try to clear np this sitnation with reference 
to yonr acting as an agent dnring this period of time. 

Isn’t this the fact, that shortly after Pearl Harbor, in 
’41, that yonr association noted the increased demand 
for milk by the increase in popnlation of the Dis- 

386 trict? A Yes, sir. 

Q And hadn’t, by Jnne of 1942, that condition 
become so acnte that yonr association donbted whether 
the snpply from the milkshed of the District wonld be 
snfficient to snpply the demands of the increasing popnla¬ 
tion? A Yes, sir. 

Q And didn’t yonr association then go to the Health 
Department of the District of Colombia and state to them 
the facts as yon saw them, as a prodncing association? 
A We did. 

Q And didn’t yon then get the permission from the 
Health Department to go ont and try to find a snpply of 
milk for the pnblic? A Yes, sir; we did. 

Q And didn’t their inspectors go with yon and inspect 
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some of the farms from which you desired to purchase 
milk for the public? A Yes, sir; they did. 

Q And that continued until from June 1942 and No¬ 
vember 1942, when it was no longer possible, was it, either 
from the sources which you had discovered, to continue 
to meet the demand? A No, sir; it was not. 

Q And when you went out to purchase this milk from 
these other sources, made necessary by the incre£sed 

387 population of the District, didn’t you have to pay 
higher prices for it? A Yes, sir. 

Q How did you pass that higher price along? A '|rhe 
association absorbed the entire additional cost from J|uly 
until November, when it became so excessive that wejno 
longer could absorb it. | 

From November until April the association absorl^ed 
one-half of the additional cost and the dealers absorbed 
one-half, and afterwards the dealers absorbed the entire 
cost except the procurement cost, that is, the clerical work, 
which we absorbed ourselves. 

Q In other words, this is a fact, isn’t it, that from 
June of ’42 to November of ’42, you as a charged con¬ 
spirator in this indictment to control this market, wint 
out voluntarily and purchased milk at an increased pr^ce 
to continue to supply it at the price called for under Ord|er 
45? A Yes, sir. | 

Q And what did it cost you a day for that perioji? 
A Approximately fourteen hundred a day. 

Q In other words, the association put $1,400 a day obt 
of its own treasury into an effort to supply milk in tlie 
District of Columbia at the order price? A Yes, sir; we 

did. 1 

Q And this with the full knowledge of the public 

388 authorities in the city of Washington? A Yes, 


Q Now, then, there came a time in November whdn 
your association could not stand that loss every day; 
isn’t that true? A Yes, sir. 1 
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Q And then didn’t you ask the distributors to whom 
you were selling this milk at the order price, if they would 
not try to absorb some of this increased price? A Yes, 
sir; w’e did. 

Q And that went in, then, on a fifty-fifty split; is that 
right? A Yes, sir. 

Q At the same time, however, the distributors were 
still paying the order price in Order 45, plus the fifty-fifty 
loss which was being suifered in the market price; isn’t 
that right? A Yes, sir. 

Q And at the same time 0. P. A. had fixed the maximum 
price to the doorstep, hadn’t it? A Yes. 

Q And so you were still under Order 45 and 0. P. A., 
and yet going out into whatever market you could discover 
as a source to purchase the milk and paid the increase in 
the public interest, didn’t you? A Yes, sir. 

Q Now, afterwards, in the spring, your associa- 
389 tion found out it could not continue to pay out of 
its treasury the amount of loss at 50 per cent, and 
then you could not continue further and the distributors, 
these other conspirators, then took up the loss in the public 
interest; is that right? A Yes, sir. 

Q And still sold their milk under the 0. P. A. price 
at the door? A Yes, sir. 

Q I will ask you in response to his Honor’s question 
about the credit, your credit was placed as purchasers 
behind these purchases of milk? A Yes, sir. 

Q Was that a very large line of credit or otherwise? 
A It was quite large, Mr. Leahy. Over the period we 
purchased over seven and a half million dollars worth of 
milk. 

Q Sometimes you were in the banks over three hundred 
thousand dollars, the association, to keep up that supply 
of milk, weren’t you? A Yes, sir; we had to borrow 
through the banks. 

Q It was necessary to do that, because although we 
know all these good distributors here in town, nevertheless 
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in Wisconsin or Michigan or Ohio, they do not happen 
to be known; isn’t that right? A Yes, sir. i 

Q And the producers in those areas, as sellers 

390 to the District of Columbia, would ship their milk, 
provided you underwrote the bill? A That is cor¬ 
rect. 

Q And then there came a time in which you acted as 
the agent for the supply of these distributors, didn’t you? 
A Yes, sir. 

Q Did you do that under the approval of the Secretary 
of Agriculture? A Yes, sir; under the approval of the 
Market Administrator. 

Q In fact, all of this business was under his approval 
and supervision, wasn’t it? A Yes, sir. 

Q Because isn’t it a fact that insofar as this milk mar¬ 
ket was concerned in the city of Washington, there was a 
public emergency? A That is correct. 

Q And both the distributors and the association bought 
milk wherever they could get it, and at whatever price 
they had to pay for it to get it to the doorstep to all of 
the people in the city of Washington; isn’t that riglit? 
A Yes, sir. 

Q And it was done with the full knowledge and super¬ 
vision of the District authorities and also the Department 
of Agriculture? A Yes, sir. 

391 Q And isn’t that about the history of the war¬ 
time supply for milk in the District of Columbija? 

A Yes, sir. 

Q Now, you were asked some further information with 
reference to a Class 1 and Class 2 and Class 3 supply of 
milk as to price. 

Now, roughly speaking, your Class 3 milk is what \vre 
call surplus; isn’t that right? A Yes, sir. 1 

Q In other words, after you have supplied what the 
distributors have requested, whatever the public does nlot 
take becomes unwanted milk; isn’t that right? A Yejs, 


sir. 
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Q Now, that is the surplus which his Honor mentioned , 
to you, which varies from day to day and season to season? 

A Yes, sir; it is the excess over his needs. 

Q The excess over the needs? A Yes, sir. 

Q And that excess, instead of dumping it into the street 
or throwing it away for any purpose whatsoever, is con¬ 
verted into some manufactured product? 

THE COURT: I think I understand that. 

MR. LEAHY: Yes. 

BY MR. LEAHY: 

Q With reference to the Class 1 price, when you 

392 were asked with reference to that as it came in 
competition with any other milk, the Class 1 price 

of your milk comes into competition with the milk of non¬ 
member producers, doesn’t it? A Yes, sir. 

Q And so far as Class 1 milk is concerned, it is the 
product of any producer who can meet the regulations of 
the District of Columbia in the production of his source 
of supply? A Yes, sir. 

Q Isn’t that it? A Yes, sir. 

Q And as to your milk from your own member pro¬ 
ducers, that Class 1 price is fixed in accordance with the 
classification plan and goes to the doorsteps of those who 
buy it? A Yes, sir. 

Q Now, when it comes to that use of that adjective 
‘‘fixed” price, what controls the price of your Class 3 
milk? A The law of supply and demand actually controls 
it. 

Q And whatever you can get for it in competition with 
all of the other similar products, similarly produced from 
different areas? A Yes, sir. 

Q And your Class 2 price depends also on the law of 
supply and demand? A Yes, sir. 

Q In competition with similar products produced 

393 from other areas? A Yes, sir. 

Q And your Class 1 price, in determmining what 
you charge for your Class 1 milk, is fixed in accordance 
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with these various indexes of costs which you get from the 
Government Departments of Commerce and Agriculture; 
isn’t that right! A Yes, sir. 

Q And principally by whatever costs enter into the 
production and whatever acts of God, such as droughts, 
bad weather, health condition of the herd, and all of those 
things going to affect the essential source of supply! A 
Yes, sir. 

Q Now, let me ask just a couple of questions on Idr. 
Holbrook, and then I am through: 

You were asked whether you had not sold milk to Mr. 
Holbrook at $2.33 a hundredweight when the prevailing 
price in the city of Washington was $3.17. 

You did, didn’t you! A Yes, sir. I 

Q And Mr. Holbrook out there in Maryland was in 
competition with Mr. Whiteford’s client, Mr. Thompson, 
and the other distributors here who also had customers m 
the State of Maryland! A Yes, sir. | 

Q Now, of course, Mr. Thompson’s milk and 
394 Mr. Whiteford’s client’s milk, and your other dis¬ 
tributors who purchased milk for distribution in tne 
District of Columbia, had to sell milk which met the re¬ 
quirements of the District of Columbia, didn’t they! A 
Yes, sir. 

Q Are those requirements more stringent than those in 
Maryland! A Yes, sir. 

Q Mr. Holbrook sold only in Maryland; isn’t that 


right! A Yes, sir. 

Q So his milk had to comply only with Maryland; isn’t 
that right! A Yes, sir. 

Q He didn’t have to care a snap of his finger about 
District of Columbia requirements, did he! A No, sir. 

Q And when you sold to him, you didn’t have to, 
either, did you! A No, sir. 

Q So when you were selling milk to Holbrook, you 
weren’t selling the same quality of milk to Holbrook 
that you were to Chestnut Farms and Thompson’s Dairyl 
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were you? A Well, Mr. Leahy, we supplemented that 
Maryland supply from time to time with excess District 
milk because at that time there wasn’t sufficient 

395 supply of Maryland-inspected milk for Mr. Hol¬ 
brook. 

Q But when Mr. Holbrook’s supply of milk was filled 
by you at $2.33, insofar as you could you sold it to pro¬ 
ducers in Maryland who didn’t have to meet the require¬ 
ments of the District milk producers? A Yes, sir. 

Q And whatever additional was necessary, then you 
sold additional milk? A That is correct. 

Q And was that one of the reasons why the price 
of $2.33 was fixed for Maryland milk to Holbrook against 
$3.17 which was required to meet District requirements? 

THE COURT: Mr. Leahy, it seems to me, the way 
the matter impresses me, their selling to Holbrook at a 
lower price than to others is something that is favor¬ 
able to the defendants rather than to the Government. 
I construe that evidence that way. 

MR. LEAHY: That is what I wanted to bring out, 
too, if your Honor please. I think the Patman Act 
would come in here. I disagree with Winn on that. 

There would have to be a distinction that we are try¬ 
ing to clear up, that they weren’t obviously trying to 
fly in the face of the Patman Act in the price at which 
they sold to Holbrook. 

THE COURT: The way this particular item 

396 of evidence impresses the Court is this: that it is 
not conclusive, because it detracts from the charge 

of conspiracy, because the association was so anxious to 
get another customer that they were selling him less 
than they were selling to others. 

MR. LEAHY: Yes. 

THE COURT: So I am suggesting that because you 
probably won’t want to labor this point, if that is the 
impression I have of it. 

MR. LEAHY: Your Honor, I won’t belabor it. 

• • • • 
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407 ME. WINN: Your Honor, I think in order to 
save time, Mr. Hanson and I can enter into a stipula¬ 
tion as to who the various parties were who were parti^is 
to this transaction, and I would like for Mr. Hanson to 
read this statement off as to who these people are, so 
that we will be clear. 

THE COURT: Yes. 

MR. ARTHUR B. HANSON: James E. Ward, plak 
manager, Lucerne ISfilk Company, Los Angeles, California. 

Ray B. Bush, company manager. Lucerne Milk Coi£- 
pany, 409 13th Street, Oakland 12, California. 

George B. Hughes, plant manager. Lucerne Milk 
Company, Washington, D. C. 

J. W. Upton, already identified. 


J. D. Weymer, operations manager, Washington Divi¬ 
sion, Safeway Stores, Incorporated. 

I might point out on that that Weymer did not assume 
his present .iob until after the date of the indict- 
408 ment. Prior to that he was warehouse manager. 

C. N. Sanders, vice president, Safeway Store^, 
Incorporated, since January 1, 1943; prior to that he wab 
in the auditing section or comptroller’s office of Safe¬ 
way. 

R. C. Sneed, division manager, Plymouth Products, 
Oakland, 12, California. 

Lingan A. Warren, president, Safeway Stores, Incor¬ 
porated. 


P. J. Dempsey, bookkeeper. Lucerne Milk Company, 
Washington, D. C. 

Lingan A. Warren is the president of Safeway Stores, 
Incorporated, in charge of the over-all national chain 
with all of its subsidiary companies, divisions and sepa| 
rate corporations. 

C. N. Sanders is the vice president of Safeway Stores 
Incorporated; a member of Warren’s staff and generally 
in charge of retail operations. 

R. C. Sneed is the division manager of Plymouth Prod¬ 
ucts, which is not a corporation, but is a division of 
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Safeway Stores, Incorporated, generally in charge of the 
milk companies, ice cream companies, and the egg, and 
other such items as that, supply companies. 

J. D. Weymer at this time is the retail operations man¬ 
ager of the Washington division. He has charge of the 
operations of the retail stores. 

James E. Ward is the plant manager of the 
409 Lucerne Milk Company in Los Angeles, and he 
has the same general duties as George B. Hughes, 
the plant manager here in Washington. It is their job 
to operate the dairy plant. 

Ray B. Bush is the company manager of the Lucerne 
Milk Company which encompasses all their milk plants 
all over the country. 

J. W. Upton is the office manager here in Washington, 
in the Washington division, in charge of the company 
files in the Washington division. 

• • • • 

Edgar N. Brawner 
Direct Exammation 

418 BY MR. WINN: 

Q Now, Mr. Brawner, without regard for the 
discussion which has been had, and which you no 

419 doubt heard, there was a time when the Chestnut 
Farms Dairy was under contract to buy its milk 

from the Maryland & Virginia Milk Producers Associa¬ 
tion ; is that true? A That is right, sir. 

Q And that contract, I believe, was terminated. A 
In 1938. 

Q As of September 30, 1938? A That is correct. 

Q And wHat change did that termination work in the 
relations between the Chestnut Farms Dairy and the 
Association? A Well, it gave us a free hand. We were 
pretty well strapped by that contract. Every time we 
wanted to do anything, the association said it was not 
provided for in the contract; and every time they wanted 
to do something, why, we used the same statement; and 
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we jnst felt that we would be able to negotiate with ^em 
and operate our business much better without any written 
form of contract, so we cancelled it at the very ;arst 
opportunity. 

Q Now, having in mind the full supply clause of the 
contract, what effect did the cancellation have upon ;hat 


provision? A Well, we assumed it cancelled it. The 
whole contract was cancelled, the clause and all. 

Q You mean by that that you were no lorger 
420 a full supply contractor with the Maryland & Vir¬ 
ginia Milk Producers Association? A They pad 
all of our shippers, Mr. Winn, and you had to buy l|hat 
milk from them, but we did not agree that we would not 
buy milk from anyone else. 

Q Did you buy any milk from anybody else during 
the period 1938 to 1942? A Yes, sir. 

Q From whom was that? A From the Burnside 
Farms. 

Q And what is the Burnside Farm, Mr. Brawn sr? 
A It was a farm that produced milk, our certified br£.nd 
of milk, nursery milk, and some bulk milk for us. None 
of those producers were members of the association. 

Q Well, now, was the Burnside Farm a producing 
farm or a distributor? A It was a producing farm, sir. 

• • « • 


437 Cross-Examination 

BY MR. LEAHY: 

Q Mr. Brawner, I just have a very few questions to 
ask you, and they relate to that line of questions asked 
on direct with reference to price. Whenever you struck 
a price with the association was it as a result of arm's- 
length dealing between you and the association? A It 
certainly was, sir, and a whole lot of bargaining. 

Q Did you consult with your fellow distributors here 
in the District of Columbia as to what price you wanted 
to pay? A No, sir. 
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Q Were they present when you made the bargain? A 
No, sir, not that I know of. 

Q In other words, whatever price you agreed with 
the association to pay for the milk which you needed 
was the result of private negotiation between you and 
the association? A Behveen me or my representatives, 
so far as I know. 

Q Or your representatives? A Yes, sir. 

« • • « 

438 Redirect Examination 
BY MR. WINN: 

Q Mr. Brawner, you testified in response to a question 
asked by Mr. Whiteford, that there was no place where 
you could get sixty-five or seventy thousand gallons of 
milk acceptable for use in '^Washington but from the 
association. It is true that there were places where 
you could get lesser quanties of milk than that which 
were acceptable in the District of Columbia, is it not? 
A That is right, yes, sir. 

Q And there was no reason "why you could not have 
bought 90 per cent from the association and 10 per cent 
from some of these independent producers? A Mr. 
Winn, those producers that we bought from during that 
period that you are talking about now, immediately fol¬ 
lowing the cancellation of that contract— 

THE COURT: No. Just a moment. I am going to 
exclude that question. I do not think it is a violation 
of the Sherman Act to say, ‘‘Well, I will buy all my 
goods from so and so. It is much more convenient.’’ 
I do not have to spread my patronage. 

MR. WINN: It is a violation of the Sherman Act, 
however, when the parties agree to buy all their 

439 goods from so and so, and nothing from anyone 
else. 

THE COURT: I am not sure of that, either, but we 
will pass that. 
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MR. WINN: In the existence of certain circumstances. 

THE COURT: But the question you asked this wit¬ 
ness does not bear on that. You asked him why he could 
not buy 90 per cent from the association and 10 per c^nt 
from somebody else. I do not think there was any obliga¬ 
tion on his part or anybody else’s part to spread ^lis 
patronage. 

For instance, I buy all my clothes at one particular 
place, and I should hate to have to go to one store 
today and another store the next time I buy a suit. 

MR. WINN: I appreciate that. It is a very normal 
way of doing business, and I do the same thing. But 
the charge in this indictment is that these distributors— 

THE COURT: I am merely excluding this particular 
question; and, of course, the Standard Oil case raises a 
serious question as to whether exclusive sales contracts 
are violations of the Sherman Act, because in that case 
the District Court held that they were violations of tjie 
Sherman Act, but the Supreme Court, in affirming tjhe 
District Court, held that they were violations of the Clay¬ 
ton Act under the circumstances of that case and left 
open the question as to whether they were violations of 
the Sherman Act. 

Now, this case, of course, is governed solely l)y 
440 the Sherman Act. The Clayton Act does not 
apply. 

MR. YHNN: That is perfectly true. Your Honor, bat 
I would suggest that 'any factor which is a violation of 
Section 3 of the Clayton Act necessarily must restrain 
trade, and if there is a conspiracy present— 

THE COURT: That is not what the Supreme Court 
said, because the Supreme Court expressly left tl|ie 
question open. They said, “This violates the Clayton 
Act, but we do not decide whether it does or does not 
violate the Sherman Act’^; and even at that the Su¬ 
preme Court opinion w’as a very grudging one, because 
it was by a vote of five to four, and of the five two of the 
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justices have passed to the Great Beyond since the time 
the decision was rendered, so we do not know how the 
Court would decide today; and I must say the two dis¬ 
senting opinions in that Standard Oil case are exceed¬ 
ingly impressive and persuasive. 

• • • • 

448 Arthur Lee Thompson, 

• • • • 


Direct Examination 

' • • • • 

450 BY MR. WINN: 

Q Now, Mr. Thompson, you have heard some 
testimony to the effect that your contract—that is, the 
Thompson’s Dairy contract—with the association which 
was in effect immediately prior to September 30, 1938, 
was cancelled as of that date; is that correct? A Yes, 
sir. 

Q And what was your relation—the relation of 
Thompson’s Dairy—and the association subsequent to 
September 30, 1938, with relation to the so-called full 
supply clause? A Following the cancellation we had 
the option of buying some of our milk, if we cared to, 
outside. 

Q Did you buy any outside? A I think we did not 
I am not sure. 

Q Isn’t it true that you had a gentlemen’s agree¬ 
ment with the association not to buy any milk outside, 
Mr. Thompson? A No, sir. 

Q You had no gentlemen’s understanding with 

451 them about that, at all? A No, sir. 

Q You had no understanding with them that, in 
order to get any milk from the association, it was neces¬ 
sary that you buy all of your milk from the associa¬ 
tion? A No, sir. 
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Q You are very positive about that! A We did liot 
have any agreement to that effect, no, sir. 

Q I do not mean necessarily a written agreement. Did 
you have any oral agreement? A No. There was noth¬ 
ing definite about it. 

Q And it was not necessary for you to buy all yoir 
milk from them in order to get any from them? A No, 
sir. 

Q Nevertheless you did buy all of your milk from 
them as long as they were able to supply your demands? 
A We did because we could not get milk of a similar 
quality anywhere else. 

Q Was there any other change which existed affijr 
September, 1938, from your previous relations with thenji? 
A None that I recall. 

Q Your course of conduct continued on after Septei^i- 
ber 30,1938, as it had before ? A Yes, sir. 


456 Q Did you know, Mr. Thompson, at the tinje 
you had a full supply contract with the associatiotn 
that other distributors in Washington also had a full 
supply contract with the association? A I was so told, 
yes, sir. 

Q By whom ? A Mr. Derrick. 

• • • • 

461 Cross-Examination 
BY MR. LEAHY: 

Q Mr. Thompson, you were asked several questions 
with referenec to some luncheon meetings, or meeting^ 
at which other distributors than yourself were present 
with the association. A Yes, sir. | 

Q At any of those meetings was the subject o^ 

462 the retail price of milk, the milk that you would sell 
to the public, ever discussed? A No, sir. 

Q In other words, at those meetings you as a dis- 
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tributor were present in order to bargain for milk com¬ 
ing into your plant as a distributor from the associa¬ 
tion? A Yes, sir. 

Q And most of those meetings were held during the 
war period, weren’t they? A A great many of them 
were, yes, sir. 

Q And these luncheons were held during the war 
period? A Yes, sir. 

Q And during that period there was a very serious 
emergency existing, and you and the association both, 
under the supervision and direction of the Market Ad¬ 
ministrator for the United States Government, were doing 
the best you could to find a source of supply for the Bis- 
trict population? A Right. 

Q Isn’t that right? A Right. 

Q And was the Market Administrator or a repre¬ 
sentative of his present at some of those meetings? A 
Yes, sir. 

463 Q And most of them? A Yes, sir. 

Q There was not anything secret about them? 
A None whatsoever. 

Q You were not joining there as a group of distrib¬ 
utors trying to strike some agreement with the associa¬ 
tion under which you would restrict or control the market 
in the District of Columbia in so far as the supply of 
milk to you was concerned? A No, sir. 

Q Or to the public? A No, sir. 

Q In those meetings you met, did you not, as dis¬ 
tributors seeking only the best price you could get for 
the supply of milk which you required in your plants? 
A Yes, sir. 

Q Now, with reference to this surplus business, am I 
right in this, Mr. Thompson: That you as a distributor 
would try to adjust the supply of milk coming into your 
plant to your demands ? A Yes, sir. 

Q You were not interested in buying a great deal 
more milk than your needs required, were you? A No, 
sir. 
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Q But even though you tried to guess what the de¬ 
mand would be each day, upon the available infor- 
464 mation which you had from your book, neverthe 
less, it occurred each day there was always some 
milk left over; isn^t that true? A Quite often true, ye 
sir; usually. 

Q Because, without going into it again, the supp 
and demand varied from day to day, didn^t they? 
Yes, sir. 

BY THE COUET: 

Q In other words, you could not always guess exactly 
in advance how much milk you would sell? A And uje 
played on the safe side, to have plenty. 

BY MR. LEAHY: 

Q Now, was there any way that you knew. Ml- 
Thompson, how you could sell to the public that miljk 
which the public had already shown it did not want? 

No, sir. 

Q And the problem was what to do with that surplufe 
milk in order to save as much out of it as you could 
isn’t that right? A Yes, sir. 

THE COURT: I think the Court understands the sub¬ 


plus situation. 

MR. LEAHY: Good. Then I won’t get into'that. 

BY MR. LEAHY: 

Q You were not set up for manufacturing, were you? 
A None whatever. | 

465 Q You could not put it into milk powder? A 
No, sir. 

Q You could not put it into condensed milk? A No, 
sir. 

Q About the only way you could do was to skim it: 
isn’t that right? A We skimmed the surplus milk and 
we had to depend on a sale for the skim. 

Q And you got, for the consideration of skimming 
the milk, the skimmed milk which remained? A Right. 

Q And the association shared in what otherwise would 


I 
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be a loss due to that surplus by marking off on its 
books tbe milk equivalent of the cream you sent back? 
A That is right. 

Q And you depended upon the sale of your skimmed 
milk, then, to take up the slack which represented what¬ 
ever trouble and expense you were put to in skimming 
the cream? A Yes, sir. 

Q Now, when you were doing that, were you advising 
with any of these other distributors here? A No, sir. 

Q Did you meet any of these other distributors in this 
case and come to an agreement with them that that 

466 is what you do? A No, sir. 

Q Did you ever meet in any discussion with any 
of these other distributors, with Mr. Whiteford^s client, 
or with any of the others here who are marked up as 
defendants, that that is what you were going to do? 
A No, sir. 

Q Did you have any purpose in your mind when you 
were doing that thing to keep that surplus off the market 
for the benefit of the public? A No, sir. 

Q Was there anything else that you as a milk dis¬ 
tributor knew could be done with that surplus than what 
you did with it? A No, sir. 

Q Was there such a thing as your being able to dis¬ 
tribute that surplus on to the doorsteps in the form of 
milk? A No, sir. 

Q Was there any purpose in your mind, in trying to 
control the price of milk at all, in taking what was left 
over above public demands and converting it into cream? 
A No, sir. 

Q Did you ever discuss that with any of the other 
distributors? A No, sir. 

Q Weren’t you just doing as an individual dis- 

467 tributor what was the best thing you could do for 
your business with reference to that milk there 

was no demand for and that got left over? A Right. 

• • • • 
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Samuel H. Harvey 


Direct Examination 


469 (The documents referred to were marked as 
Government Exhibit No. 41 and received in evi¬ 
dence.) 

BY MR. WINN: 

Q Now, Mr. Harvey, I believe you are one of the 
distrbiutors which, as of March 8, 1948, had a full 
supply contract with the Maryland & Virginia Milk Pro¬ 
ducers Association; is that right? A That is correct.I 

Q And you had entered into that contract on M^y 
1,1946? A Yes, sir. | 

Q And it was in effect from that time on. 

Now, beginning with May 1, 1946, did you know that 
there were other distributors in the Washington metro¬ 
politan area who were also full supply contractors with 
the association? A Only by hearsay. I presumed th^ 
I was offered the contract— 

MR, LEAHY: I object. 

THE COURT: Objection sustained. He says he 
knows only by hearsay. I will exclude the testimony. 

BY MR. WINN: 

Q When you say by hearsay, from whom did you he 2 .r 
it, Mr. Harvey? 1 

I am not trying to bring this out, Your Honor. I ai|n 
trying ot bring out who it was, for the sake of d^- 

470 veloping an admission. 

THE COURT: Yes. 

A Well, there was certainly a strong presumption— 
THE COURT: No. 

BY MR. WINN: 

Q No. A ' I don’t know it to be a fact. I have never 
seen a contract. 
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Q Whom did you have a conversation with about it? A 
Mr. Derrick. 

Q What did Mr. Derrick tell you? A I don’t think 
there was any telling. 

Q You had a conversation, you said, with him. A I 
don’t know whether we had a long conversation or short 
or whether they entered the picture. I had always been 
acquainted with this market and I had a definite under¬ 
standing, more or less, that others had contracts of this 
nature, but who had the contracts I don’t know. 

Q But you say you were told that others had contracts 
by Mr. Derrick? A That’s right, others. I don’t know 
that he named the list specifically. 

• • • • 

Filed Aug 141950 Harry M. Hull, Clerk 

Gov^t Ext. No. 42 

For idntf. 

Crim. 294-48 

Jul 211946. 

To all our Milk Producers: 

Because of the impossibility of procuring a sufficient 
supply of milk independently, I have decided to deal 
with the Md. and Va. Milk Producers Ass’n. on a 100% 
basis. 

It is my personal opinion that the Association has a 
great deal to offer the individual producer and therefore 
recommend their services to you. This of course means 
becoming a member. 

This will introduce Mr. Cole, a fieldman of the Associa¬ 
tion for seventeen years, who will be glad to give you all 
details. 

Very truly yours, 

S. H. Harvey 

• • • • 
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479 Q Mr. Harvey, with reference to the price 1ms 
that were submitted here and offered in evidence, 

which were the prices that your dairy charged for the 
milk that it sold in Maryland, did you ever consult with 
any other milk producers in Maryland or the District 
of Columbia milk producers prior to setting those prictss? 
A I did not. 

Q Did you ever attend any meeting at which you dis¬ 
cussed your retail prices with anyone outside your otvti 
organization? A That is correct, I did not. 

THE COURT: I do not think there is any charge 
of control of retail prices. Is there ? 

MR. WINN: Yes. 

MR. LEAHY: There is. Your Honor. 

MR. WINN: It is both. 

THE COURT: Both? 

BY MR. POWERS: 

Q As a matter of fact, Mr. Harvey, the retail price thp 
you charged for milk is not precisely the same as that 
charged by other dairies in this period? A There is 
some variation, I believe. 

Q There is a difference between your price schedule 
and the price schedule of dairies of the District of Co¬ 
lumbia? A We do not follow the pattern of the 

480 District of Columbia at all. We set our own prices. 


488 'Proceedmgs 

THE DEPUTY CLERK: The case of Mary¬ 
land & Virginia Milk Producers Association. 

THE COURT: You may proceed. 

MR. WINN: May it please the Court, there has been 
some discussion throughout this trial of the fact that thfe 
contract between the Association and a former subsidiary 
of Safeway Stores was not applicable to the Safeway 
Stores inasmuch as that former subsidiary had been disl 
solved. 
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I have here a letter dated November 12,1947, addressed 
to Mr. F. B. Vechery, of the Federal Bureau of Investi¬ 
gation, signed by Elisha Hanson, who is one of the 
attorneys of record for Safeway Stores. I do not think 
it will be disputed that he was attorney for Safeway in 
November of 1947, which explains that arrangement, and 
I offer that in evidence at this time as Government's Ex¬ 
hibit No. 43. 

THE COURT: . Have you shown it to counsel for the 
defendants ? 

MR. WINN: I have shown it to Mr. Hanson only, 
your Honor, because it concerns Safeway. 

THE COURT: Show it to counsel for the other de¬ 
fendants. 

(The document referred to was handed to counsel for 
other defendants.) 

THE COURT: While counsel for the other defendants 
are examining the letter, will you please call my attention 
to the page in the transcript on which occurs the 
489 confrontation of one of the witnesses with his testi¬ 
mony before the grand jury? I want to look at 
it in the minutes. 

MR. WINN: Yes, your Honor. 

THE COURT: This occurred twice. I am referring 
to the first time. 

MR. WINN: Yes, your Honor. 

THE COURT: In respect to what witness was it? 

MR. WINN: That was Mr. Brawner, your Honor, 
and it was on the second redirect. 

THE COURT: Oh,yes. 

MR. WiNN: The first occasion was with Mr. Hooper, 
your Honor. 

THE COURT: While your associate is locating the 
page, we will proceed with this exhibit? 

Is there any objection to this exhibit? 

MR. WHITEFORD: No, sir. 
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ME. AETHUE B. HANSON: Your Honor, I ob;ject 
only to its relevancy, and I submit if the letter goes in 
for the paragraph that Mr. Winn has marked, that the 
entire letter go in, because it relates to other subjects 
in the case. 

THE COUET: May I see the letter, please ? 

(The letter referred to was handed to the Court for 
observation.) 

ME. HANSON: That does not state the complete fj,ct. 
THE COUET: Objection overruled. The ex- 
490 hibit may be admitted. 

* • • • 

Filed Aug 141950 Harry M. Hull, Clerk 

Gov*t Ex. No. 43 

Crim. 294-48 
Law Offices of 

HANSON, LOVETT & DALE 
Elisha Hanson 

Eliot C. Lovett Telephones Metropolitan 5263-5257 

Joseph A. Cantrel Cable Address ‘‘Hanson^’ 

William K. Van Allen 729 Fifteenth Street, N. W. 

Arthur B. Hanson Washington 5, D. C. 

Letitia Armistead 

November 12,1947. 


Mr. F. D. Vechery 
Federal Bureau of Investigation 
Department of Justice 
Washington, D. C. 

Dear Mr. Vechery: 

With further reference to your call on October ID, 
1947, during which you left with me certain questions 
concerning the operations of the Lucerne Milk Company, 
2040 West Virignia Avenue, N. E., Washington, D. 0., 
I am enclosing herewith the following I 
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1. Answers to the questions which you submitted 

2. A copy of the agreement entered into on June 11, 
1940, by and between the Maryland and Virginia Milk 
Producers Association and the Lucerne Cream and Butter 
Company, a California corporation, and 

3. A copy of the present agreement between the Lu¬ 
cerne Milk Company, a division of Safeway Stores, Inc., 
and the Milk Drivers and Dairy Employees Union, Local 
No. 246, Washington, D. C. 

In connection with the agreement between the Mary¬ 
land and Virginia Milk Producers Association and the 
Lucerne Cream and Butter Company, I desire to say 
that subsequent to the execution of that agreement, the 
Lucerne Cream and Butter Company, which was then a 
subsidiary corporation wholly owned by Safeway Stores, 
Inc., had its corporate existence terminated. The Lu¬ 
cerne Milk Company is merely an operating division of 
Safeway Stores, Inc., a Maryland corporation, and has 
no separate corporate existence of its own at this time. 
Safeway Stores, Inc., therefore, took over the agreement 
which was entered into on the 11th day of June, 1940, as 
the successor to the corporate business conducted by the 
Lucerne Cream and Butter Company during its existence 
as a corporation. 

In connection with the contract between the Lucerne 
Milk Company, a division of Safeway Stores, Inc., and 
the Milk Drivers and Dairy Employees Local Union No. 
246, I desire to call your attention to Article 26, Section 
5 thereof dealing with wages. The milk wagon drivers 
of the Lucerne Milk Company do not handle any sales 
whatsoever, yet it is a requirement of the union that they 
should be paid a base pay of $31 per week plus 12/3 per 
cent commission of the retail billing price to the stores 
with a minimum guarantee of $57.50 per week. 

Very truly yours, 

/s/ Elisha Hanson 
• • • • 
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GovH Ex. No. 54 

Mr T W Braun from Hugh Hall 5-14-47 12:45 P. il. 

Current dairy situation is about where it was at the 
first of the month although Highs have reduced prices 
on chocolate drink, cream and cottage cheese since then. 

Derricks answers to your proposals are— I 

1. Most of Highs producers contracts are cancellable 
Alar 31st three of his suppliers with average volume of 
about 80 gallons who have talked to Derricks field ijien 
claim they are not bound to any. handler. Therefore Djer- 
rick says, if his information on contract termination! is 
correct, it will be end of Alarch next year before enoiigh 
of Highs producers can break away to effect supply. 

Derrick has begun publicity campaign in county papers 
attacking producer price reduction. 

2. As to forcing High back to $5.60 and when, Derrick 
doesn’t know, but added earliest would be July first. 
Highs have left some with the impression his 5.15 price 
is good only until July first, but Derrick says counter im¬ 
pression exists they do not intend to go up July first. 
It is difficult to conclude Highs producers will be satisfied 
during summer and fall with substantial difference in 
price. 

In this connection Derrick says that 80 new produce^-s 
are coming onto the market first of Sept and with in¬ 
crease of production of old producers in fall as result of 
seasonal adjustment plan and educational efforts, market 
will be very nearly supplied with approved milk. Also 
says High has been in market 14 years and has lost in 
volume especially since Lucerne came in. 

3. On the suggestion for congressional action to fix 
produce prices, this deemed impractical and Derricks an¬ 
swer is no. Since the Agricultural Afarketing Agreements 
Act is for this purpose, and the Producer Associatioil 
voted its termination March 31, they are not in a posi¬ 
tion to seek such action. The same answer would be 
made to action by the Afaryland Legislature becausej 
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Baltimore producers are opposed to both State and Fed¬ 
eral price fixing says Derrick. 

If Safeway cuts retail price to meet High Derrick will- 
continue to hold his producer price but says it will be 
more difiScult. Other handlers have already pushed him 
strenuously. Derrick thinks lower prices in next 30-60 
days will look very foolish, and cites local transit fares 
up, bread stays up, refrigerators up $40, etc. 

On the cost of production side he can’t see feed cheaper 
before 1948 harvests if Europe is to get so much of our 
grains. Finally, he reiterated, he doesn’t intend -to run 
the retail side of the milk business, he has sold the prop¬ 
erty and it is ours. 

I think it should be pointed out again that none of 
Derricks buyers have thus far changed prices as the 
result of Highs action, which would not have happened 
if their producers had not accepted the reduction. The 
present picture in Washington is that the Maryland and 
Virginia Milk Producers Association is responsible for 
the prices prevailing among their buyers and they are 
wnlling to carry that responsibility. 

Derrick is also mindful that the unions are seeking a 
wage increase and he is being very careful that his pro¬ 
ducers do not take a cut, part of wrhich may later accrue 
to the benefit of the union workers. 

577 George B. Hughes 

• • • • 


Direct Examination 
BY MR. WINN: 

Q What is your name, please, sir? A George B. 
Hughes. 

Q What is your occupation, Mr. Hughes? A Plant 
manager. Lucerne Milk Company plant, Washington, 

D. C. 

THE COURT: You will have to talk loud enough for 
everybody to hear. 
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THE WITNESS: Plant manager, Lnceme Milk Com¬ 
pany plant, Washington, D. C. 

BY MR. WINN: 

Q What do your duties as plant manager include, ](ilr. 
Hughes? A Supervision of labor and the general oj^er- 
ation of the plant. 

Q That is, of the dairy which is operated in Wash¬ 
ington by Safeway; is that correct? A That is corresct. 

Q Does that include the distribution of milk as veil 
as the processing of milk? A Milk is sold at the plat¬ 
form of the dairy. 

578 Q At the platform of the dairy? A That is 
correct. 

Q But you have charge of the operation up through 
that operation? A That is correct. I 

Q And when it is sold at the platform of the daijy, 
it is sold to whom? A Safeway Stores. | 


Gov. Ex. No. 69 


June 10,1947 


Mr. R. W. Blackburn 
Braun & Company 
617 South Olive Street 
Los Angeles, California 


Suspension of Federal Order #45 
Washington, D. C. 

Dear Mr. Blackburn: 

It appears desirable that we should, at this time, r! 
view the fluid milk situation in Washington, D. C., arid 
I have requested Mr. Bush to give us a summary of tie 
events as they transpired there which led up to the 
present situation. 

Briefly, it amounts to this: that Derrick, for reasors 
of his own, decided to discontinue the Federal Order 
#45 which fixed the price paid to producers for milk 
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in that area and onr company did not oppose this move 
and more or less agreed with Mr. Derrick. This, I 
think w’as a serious mistake, because: 

1. Safeway has always advocated, and continues to 
do so, legislation that will insure a uniform price to the 
producer. This places Safeway on an even basis wuth all 
other buyers of milk and prevents some irresponsible 
competitor from breaking down the price to producers 
when conditions are such that they can do so. 

2. If we had forcefully opposed such a move, there 
is a bare chance that it might have influenced Mr. Der¬ 
rick from discontinuing this order. Even though it had 
not had any effect upon Mr. Derrick’s actions, I think it 
would have placed us in a much better position at this 
time if w-e had gone on record as opposing the cancella¬ 
tion of this order, because we could then say to Mr. Der¬ 
rick and his organization that they had placed us in this 
present situation against our wdll and advice, and, con¬ 
sequently, we feel that w’e are now free to take such 
steps as w’e see necssary to meet this competition. 

In the meantime, the Washington sales continue to 
decline and sooner or later we are going to have to cut 
our price to meet High’s, and then take the resulting 
squeeze. 

The principal reason that I bring this matter up at this 
time is to ask you to require your Milk Specialists to 
give us all the advance notice possible on matters of this 
sort as they come up, so that we can intelligently deal 
with such situations and not be in a position of not 
knowing wrhat has happened until it is too late. 

Yours verv trulv, 

PLYMOUTH PRODUCTS, INC. 

R. C. Sneed 

RCS:S 

cc-Bl. to Mr. C. N. Sanders 

• • • • 
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R. C. Sneed 1 

589 Cross-ExarrCination 

BY MR. ARTHUR B. HANSON: 

Q Mr. Sneed, with reference to Government Ex- 

590 Mbit 69, the letter that you wrote on June 10, 1947,' 
to Mr. Arthur W. Blackburn, under the subject 

matter of suspension of Federal Order 45, WasMngxon, 
D. C., the heading on it—and you went into a summary 
there of various activities of the Washington milk mar¬ 
ket—and in the same paragraph in that letter you stilted 
that ‘^Derrick, for reasons of his own, decided to dis¬ 
continue this orderand you state that you thought it 
was a serious mistake because of certain things. 

Now, during the year 1947, did you ever have any ])er- 
sonal contact with Mr. Derrick? 


A I don’t think so. 

Q How did you arrive at this conclusion that you 
reach here? 

THE COURT: What conclusion? 

MR. ARTHUR B. HANSON: The conclusion that 
Derrick had put aside the Federal Order 45 and that he 
felt it was a serious mistake. A I felt that the Federal 
Order was a good thing for the industry, and especislly 
for Safeway, because it insured us that all our competitors 
paid the same price for their milk. Without an or4er, 
very often certain competitors are able to buy milk 
cheaper than Safeway can buy it. 


# 
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Gov. Ex. No. 72 

Filed Aug 14 1950 Harry M. Hull, Clerk 

PLYMOUTH PRODUCTS, INC. 

Affiliated witli Safeway Stores, Incorporated 
405 - Mth Street . . . Oakland 12, California 

July 8, 1947 

Mr. T. W. Braun 
Braun & Company 
601 West Fifth Street 
Los Angeles, California 

Milk Prices, Washington, D. C. 

Dear Mr. Braun: 

You have, no doubt, been informed that High in Wash¬ 
ington advanced his retail prices on fluid milk to meet 
Lucerne^s present prices, making a decline in Lucerne’s 
prices unnecessary as far as High is concerned. 

There still remains the problem of taking care of 
Embassy’s low prices. The Lucerne Milk Company are 
preparing a stock of DAIRYLAND cartons which will 
be ready in about two weeks, and if it is still considered 
advisable at that time to meet Embassy’s prices, it is 
proposed to do it with the DAIRYLAND carton with a 
3.5 or 3.6 test milk—^making no change in Lucerne’s 
milk, which we are now maintaining at 4%. 

We have used the DAIRYLAND cartons in situations 
of this sort in the past and we think this is preferable 
to cutting the price of LUCERNE—^which could result 
in tearing down the whole price structure in that city. 

It has also been suggested (and I think the suggestion 
is a good one) that a few days before we are ready to 
introduce the DAIRYLAND carton—if we do—that an¬ 
other check be made by Oxford Business Surveys to de¬ 
termine whether or not Embassy is still selling milk at 
the low prices recently reported. There is a possibility 
that Embassy may see the handwriting on the wall and 
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decide to act, getting their prices np so as to avoid a 
spanking! 

I would like to have your comments on the foregoing 
suggestions. 

Yours very truly 
PLYMOUTH PRODUCTS, IN(f. 

R. C. Sneed 

RCS:S 


Filed Aug. 14,1950 Harry M. Hull, Clerk 


Gov. Ex. No. 73 


MR. R. B. BUSH 
Cosmopolitan Hotel 
Denver, Colorado 
MR. R. C. SNEED 
Plymouth Products, Inc. 

Oakland, California 

July 14, 1947 

Embassy’s Milk Prices, Washington, D. C. 


Dear Mr. Bush: 


It was decided today that no action will be taken in 
regard to meeting Embassy’s low prices, but that we 
should go ahead and have the DAIRYLAND cartons 
printed and hold them in readiness. In the meantime, 
we would like to get some further information regardhig 
Embassy’s prices: we suggest that you have a few of 
your Lucerne employees in Washington make purchases 
of milk from Embassy, delivered at their homes, and find 
out from them exactly what grades of milk Embassy is 
putting out—and at exactly what prices. It appears that 
they are putting out at least two grades of milk, possibly 
three, at as many different prices! This type of infor¬ 
mation cannot be obtained readily from the surveys ma^e 
by Oxford. You should arrange to have tests made 
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the Lucerne Plant of the milk thus purchased, so that 
you will know just what the story is. 

Please have the necessary arrangements made to have ' 
this done. 

Yours very truly, 

R. C. SNEED 

RCS:S 

cc-Mr. Bush c/o Almhurst Dairy 

• • • • 

595 Ra/ymond B. Bush 

• • • • 

597 Cross-Examinaiion 

• • • • 

Q During the course of the time that you have known 
Mr. Derrick, have you had any personal conversations 
with him? A Yes, sir. 

Q Did you ever discuss fixing retail prices with him? 

A No, sir. 

• • • • 

599 W. Gwynn Gardiner 

• • • • 

Direct Examination 
BY MR. WINN: 

Q What is your name, please, sir? A W. Gwynn 
Gardiner, G-a-r-d-i-n-e-r. 

Q And your occupation is what, Mr. Gardiner? A 
Well, I am part lawyer and part farmer; not very 

600 much of either. 

THE COURT: You are entirely too modest, 
Mr. Gardiner. 

THE WITNESS: Thank you, sir. 


BY MR. WINN: 

Q Yon are a member of the bar of the District of 
Columbia, I believe ? A Have been for 49 years. 

Q And you also own a farm? A Five of them. 

Q Among other things, you produce milk on those 
farms? A At a loss, yes, except one day in the year. 
The 15th of March I make a profit on the farm. 

BY THE COURT: 

Q In other words, you are a gentleman farmer ard 
not a dirt farmer? A Well, the Government sometim(‘s 
contends that it is a hobby, but I find it quite difficult 
at times to meet all these market and producers’ rules 
and regulations. Your Honor. 

BY MR. WINN: 

Q You are a member of the Maryland & Virginia 
Milk Producers Association, I believe? A Yes. Ha've 
been since 1922, I think. | 

601 Q Now, in your other capacity, Mr. Gardinej*, 
as a counsellor-at-law, I believe you represent the 
Richfield Dairy Company; is that right? A Yes. Have 
for a number of years. 

Q And you are representing them in this case, I be¬ 
lieve? A Yes. 

Q Now, Mr. Gardiner, when you say you have repre¬ 
sented them for a number of years, does that go back 
prior to 1938, let us say? A Yes. I can’t recall, but 
I think it was about 1936 or 1937—1935, probably, wheji 
I first represented them. 

Q Do you know Mr. Derrick, the secretary-treasurer 
of IMarvland & Virginia Milk Producers Association? A 
Yes. 

Q Do you recall a time, Mr. Gardiner, when Mr. Der¬ 
rick came to you accompanied by Mr. Phillips, also asso¬ 
ciated with the Richfield Dairy, in 1938 or 1939 to dis¬ 
cuss the proposition of selling milk to the District of 
Columbia? A Yes. I think you are wrong. It was 
Mr. Hooper with Mr. Derrick, as I recall, and not Mr 
Phillips. Mr. Phillips was the manager of the Richfield 
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Dairy at that time. He had reported to me a cer- 

602 tain conversation with them before they came to 
my office. 

Q And approximately when was it that they came 
to your office? A I declare, I couldn’t tell you, but it 
was just before we made a bid for the District of Co¬ 
lumbia supply of milk for the year, which I think began 
on July 1st. 

Q Do you remember what year it was? A I really 
do not. You will have to show me the contract. 

Q See if I can refresh your recollection by this: Do 
you remember the dates upon which Marketing Order 45 
went into effect for the District of Columbia? A Was 
that not in May, 1937, along in there? 

Q I think the records will disclose it went into effect 
February 1, 1940, Mr. Gardiner. A All right. This was 
in 1939, just before July, 1939. 

Q Now, will you outline to the Court, as best you 
can recall, the conversation which you had with Mr. 
Hooper and with Mr. Derrick on that occasion ? 

MR. LEAHY: I am making the same objection, if 
Your Honor please, on the statute on this one. It is be¬ 
yond the bounds of the statute. 

THE COURT: I think I will overrule the objection. 

A Thev told me that— 

603 BY MR. mNN: 

Q Who was it, now? A Mr. Derrick and Mr. 
Hooper. They were in my office and told me that they 
had agreed or had proposed to the dairies belonging to 
their association or buying from their association—and 
I was a full supply purchaser from the association at 
that time—to give them—to protect them on any bid that 
they would make for Government business, and that if 
we would make a bid low enough to get the contract 
from the Embassy, they would support us on any loss 
and take care of any loss that we may have on the con¬ 
tract. 



Q What did you say to them in connection, Mr. (^ar- 
diner? A I told them that we would make a bid—piat 
I would be very glad indeed to get the contract, because 
we were desperate for business—and the Embassy at 
that time was selling milk to the Government, I believe, 
at a less price than we were paying the association fo r it. 
I mean under their bidding for the supply, under the 
Government contract. 

Q What Government was this? A The District; the 
District Government, I think. I do not believe the J'ed- 
eral Government played in the game at all at that time. 

Q Was there much milk involved in this con- 
604 tract, Mr. Gardiner? A Oh, yes. 

Q As of the time that Mr. Derrick and !Mr. 
Hooper called on you, do you know what dairy was t|ien 
supplying the District Government with milk? A I be¬ 
lieve it was the Embasssy, but I am not positive, ]tfr. 
Winn. 

Q And what was it Mr. Derrick said to you about 
getting the business for the association? A Well, he 
told me that they would take care of any loss we had on 
a bid we would make if we succeeded under our bid in 
getting the contract. 

THE COURT: Mr. Winn, how is this relevant, en¬ 
tirely aside from the date of a past act? All that this 
tends to show is that the association was trying to get 
additional customers. 

MR. WINN: Yes, Your Honor. 

THE COURT: That is not a violation of the Sh(ir- 
man Act. 

MR. WINN: No, but it also shows that the associa¬ 
tion was offering to sell milk to the Richfield Dairv Con- 
pany or to any other full supply contractor for the pur¬ 
pose of taking business away from an independent dis¬ 
tributor, Embassy. 

MR. LEAHY: Oh, no, it does not. I 

MR. WINN: In an effort to drive the Embassy Daity 
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out of business, which is one of the allegations of 

605 the indictment. 

^IK. ARTHUE B. HANSON: You will stipu¬ 
late that that does not apply to Lucerne, won’t you, Mr. 
Winn? 

THE COURT: Well, so far the line of inquiry that 
you are pursuing merely shows, as I gather, that at that 
time the association \vas trying to create additional busi¬ 
ness for itself; namely, to get Richfield Dairy to sell milk 
to the District of Columbia and that would be more busi¬ 
ness for the association. Isn’t that all that this amounts 
to? 

!MR. WINN: Yes, Your Honor. We have not finished 
with this witness yet. 

THE COURT: Very well. Pursue the line of inquiry. 
BY MR. WINN: 

Q What was said to you, if anything, by Mr. Derrick 
with regard to the price at which this milk would be 
offered to the District Government? A Only what I 
have testified to. 

Q And that is what? A That we might make a low 
bid. If we did make a low bid and succeeded in getting 
the contract, that he would protect us on any loss, as 
determined by the auditors at the end of the contract 
vear. 

Q Now, in that connection, the Richfield Dairy had 
a contract with the association at that time, did it not? 
A Full supply contract, yes. 

606 Q And that contract provided for a certain price 
for milk; is that true? A I don’t recall that, 

whether it did or did not, Mr. Winn. 

Q Well, there was a price which was assessed to you, 
was there not, as a result of the audit that was made? 
A I assume that there was, but really that was taken 
care of by the management and not by me. 

Q Was the price which you were to charge the Dis¬ 
trict Government, assuming you got the contract, less 
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than the price which the association would supply 


you 


fluid milk for sale to anybody else? A Well, I t hink 
that is true. As I recall it, it was to protect us on lany 
loss on a bid that we would make to the District gov¬ 
ernment if we got the bid— 

ME. WHITEFORD: I object. 

A —the contract. 

BY MR. WINN: 

Q As a result of that conversation, did you do any¬ 
thing, Mr. Gardiner? A I had formerly advised 'vdth 
Mr. Phillips, who was then the manager of the dairy, and 
I thereafter advised with him, and he made a bid after 
advising with me and with my knowledge and consent, 
and we succeeded in getting the contract, being the 'low 
bidder. 

607 Q Now, did something happen as of February 
1, 1940, which affected this contract, Mr. Gardiner? 
A Yes. The Federal Order came into effect before ^he 
year was up, but I don’t remember the date of the Fed¬ 
eral Order. 

Q Well, now, by the terms of the Federal Order, what 
effect on your contract with the District Government 
would the Federal Order have upon your financial ar¬ 
rangements? A Under the minimum price of the Fed¬ 
eral Order, we could not sell milk—^well, I don’t know now. 
Wait a moment. Will you ask that question again? 

THE COURT: Read the question, Mr. Reporter. 

(Pending question read.) 

A Well, I don’t believe there was any. We continued 
to supply the contract and had to supply the contract we 
provided for, and the courts held theerafter that we l|ad 
no relief from it. 

BY MR. WINN: 

Q By the terms of the order, were you required to 
pay more for the milk that you were furnishing the Dis¬ 
trict Government than you were charging the District 
Government for it? A We were required to pay more 
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to the association for the milk than we had anticipated, 
which brought about a loss to us of ten thousand, one 
hundred and some dollars. 

608 Q Six hundred and some dollars, wasn’t it? A 
Well, it was ten thousand and some dollars. It 

was so big that it frightened us very much. 

Q Now, did you pay that $10,619.09 to the association? 
A We did not pay a cent of it. 

Q Did there come a time, Mr. Gardiner, when you had 
some difficulties with the Milk Marketing Administrator 
by virtue of that amount? A Yes. As I recall, under 
the provisions of the Marketing Order, the Milk Admin¬ 
istrator for the District of Columbia had a rule, or under 
the law—I know not which—^under wffiich every dairy 
must pay for its milk before a certain date in the month 
—believe it was the 10th of the month—and when the 
auditors came to our dairy they found that we owed the 
association this amount of money, ten thousand and some 
dollars, and we were notified by the Milk Market Admin- 
trator that we would not be allowed to sell milk after a 
certain number of days—I believe it was ten—unless we 
paid that amount of money. 

I naturally hit the ceiling and I advised the Market 
Administrator of my arrangement with Mr. Derrick, with 
the result that a meeting was called and we thrashed the 
matter out. 

Mr. Derrick denied any such arrangement. 

609 The matter was taken under advisement by the 
attorneys of the Agriculture Department, and a 

few days afterwards they called me to the department 
or advised me—I am not sure which, but I know I was 
in the department—and discussed the matter with them, 
and they told me that— 

ME. LEAHY: I object to what he was told. 

THE COURT: I think this is irrelevant. 

MR. LEAHY: All this is irrelevant. I do not know 
how far he is going. 
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BY MB. WINN: 

Q Forget what happened at the Department of Agri¬ 
culture, Mr. Gardiner, and tell us about subsequent <iis- 
cussions you had with Mr. Derrick and Mr. Hooper. 

MR. LEAHY: I object. 

THE COURT: Read the question. 

(Pending question read.) 

THE COURT: Well, that is too general a question. I 
suggest you reframe your question. 

MR. WINN: Very well. I will withdraw the ques¬ 
tion. 

BY MR. WINN: 

Q Did there come a time, Mr. Gardiner, when addi¬ 
tional discussions were had for the purpose of settling 
this asserted obligation to the association? A I lad 
discussions with Mr. Hooper, not with Mr. Derrick. 
610 Q And when did that occur? Along the g<m- 
eral course of events? A A few days. 

THE COURT: I do not understand the relevancy of 
the settlement of a dispute of an indebtedness of $10,000 
to the issues of this case. 

MR. WINN: Your Honor, one of the terms of the con¬ 
spiracy is that the association and the cooperating dis¬ 
tributors—I will use that phrase—attempted to take busi¬ 
ness away from the independent distributors. 

THE COURT: I understand all that. 

MR. WINN: When the Federal Order went into effect 
the Richfield Dairy was required to pay a much higher 
price for the milk that they bought, regardless of where 
they resold it, than Mr. Gardiner^s agreement with tlie 
association provided. The total amount was $10,619.09. 
Under the order that amount was due and payable. 

THE COURT: I understand all that. 

MR. WINN: The association eventually— 

THE COURT: Just a moment. 

MR. WINN: Pardon me. 

THE COURT: My question is. What difference do(‘S 
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it make, so far as the issues of this case are concerned, 
as to who paid the $10,600 to whom? 

MR. WINN: Because the association eventually 

611 forgave the debt. 

THE COURT: I assume it did. I do not see 
how that is germane or relevant to any issue in this case. 
I am going to exclude that testimony. 

MR. WINN: I beg your pardon ? 

THE COURT: I am going to exclude that testimony. 

MR. WINN: Very well. 

THE COURT: I think we are getting far afield. It 
has no tendency to prove any conspiracy. 

MR. WINN: Your Honor, may I address myself to 
your ruling for a moment? 

THE COURT: Yes. 

MR. WINN: Paragraph 36(p) of the indictment 
charges that the defendants agree that the association 
will prevent and eliminate competition in the sale— 

THE COURT: Yes, I know all that. 

MR. WINN: All right. I get down to this paragraph: 

‘‘By supplying milk to defendant distributors at prices 
below Class 1 prices for use by said defendant distribu¬ 
tors to take away contract business from the price-cutting 
non-contracting distributors.’^ 

THE COURT: My ruling relates to a very narrow 
matter, and that is the dispute between Mr. Gardiner, if 
you can call it a dispute, and the association, in respect 
to who should pay the $10,000 to whom, and I think it is 
immaterial. 

612 MR. WINN: I think that is an integral part of 
this arrangement. 

THE COURT: Well, now, I have ruled. 

MR. WINN: I did not hear you. You say you have 
ruled? 

THE COURT: I have ruled and I have excluded it. 
BY MR. WINN: 

Q Now, Mr. Gardiner, in connection with your repre¬ 
sentation of the Richfield Dairy and as the representative 



229 


1 

of Richfield Dairy, did yon ever attend any meetings 
distributors which were also attended by representatives 
of the producers^ association? A Yes, one, personally. 

Q When was that, Mr. Gardiner? A In 1938, shortly 
after the full supply contract of the Chestnut Farms and 
Thompson’s had expired. 

Q And where was that meeting held? A At the Har¬ 
rington Hotel, at 10th and E Streets, Northwest, this city. 

Q Do you remember who else attended that meeting, 
Mr. Gardiner? A Very well. Mr. Derrick and a Mir. 
Heaps, from Baltimore, were there, I think representing 
the association. Mr. Brawner, Mr. Diamond, and Mr. 
Davison were there representing the Chestnut Farmk 
Mr. Lee Thompson and his brother Henry were there repi- 
resenting Thompson’s Dairy. 

613 THE COURT: What was the date of that meet¬ 
ing? 

MR. l^NN: He said 1938, shortly after the contract 
was terminated. That is the full supply contract. 

THE WITNESS: The Simpson Brothers were there, 
or a representative of theirs—I am not definite -which— 
representing Simpson Brothers. They were there—^that in 
the Wakefield Dairy. Mr. Phillips was there -with me as 
the manager of the dairy that I represented. I don’t re¬ 
call who else was there, but it was an all-day discussion, 
BY MR. WINN: I 

Q And what was the discussion about, Mr. Gardiner i 
A No. 1, Mr. Heaps— 

MR. WHITEFORD: If Your Honor please, is that 
within the statutory period? I do not know what the 
discussion was. 

THE COURT: I think I will admit it on the theory 
of a continuing conspiracy. At least, that is what the 
Government claims. You may proceed. 

THE WITNESS: No. 1, Mr. Heaps, who did most 
of the talking on behalf of the association, urging Chest¬ 
nut Farms and Thompson’s to renew their full supply 
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contract, and they, I gathered from the discussion, were 
not inclined to enter into any such contract again. 

No. 2, I advocated that we should reduce the price of 
cream, because my experience was that the dairy I 
614 represented—that all of our cream customers were 
being lost, because the Embassy Dairy was selling 
cream to our customers at less than we were paying the 
association for it. 

We thrashed the matter out for some hours. I believe 
I was the leading lady in the performance in the morning, 
but in the afternoon Mr. Lee Thompson took it up and 
supported me. Others took it up, and we had lunch, and 
then convened after lunch, and Mr. Thompson took it up, 
and we thrashed it out in the afternoon, with the result 
that it was to be considered by Mr. Heaps on behalf of 
the association. 

I don^t believe Mr. Derrick participated in the discus¬ 
sion, to any extent, at least, and we finally succeeded in 
getting, after a short time thereafter, a reduction in the 
price of cream. 

I contended, however, in fairness to them all, that it 
would be a benefit to the producers, and I was one of 
them, bceause, while there was a very great surplus at 
that time, nevertheless we must expect a change in the 
market conditions sooner or later, and that if we lost our 
customers to the independents at that time when we did 
have a scarcity of milk we would have still no place to 
sell it. That was the basis of the thing. 

• • • • 

619 BY MR. WINN: 

Q Mr. Gardiner, at the end of the day on yes¬ 
terday, you had testified with regard to a meeting which 
lasted all day at the Harrington Hotel. 

Was there another time, Mr. Gardiner, when you, 

620 representing Richfield Dairy, had a conference with 
Mr. Derrick with regard to cream, and the desire 

of Richfield Dairy to obtain cream from somebody other 
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than the association? A Yes, I tried to get cream along 
about that time other than from the association, because 
I could buy it in the open market for a great deal less 
than I could get it from the association. j 

When I say please understand that I was repre¬ 
senting the dairy. I have no financial interest in the dairy. 

Q Did you have any conversations with Mr. Derrjick 
in that regard? A Yes. I asked him if I could not ijuy 
some cream. I told him that the cream was being s()ld 
on the open market for from 60 to 70 per cent of what 
we were paying him for it, and he said that was not so, 
because he had every dairy watched and there was no 
cream coming in. 

I told him there was cream coming in, and that I Iokjw 
where it was coming from. 

Q Did the Richfield Dairy have a full supply contnict 
with the association at that time, Mr. Gardiner? A Y^. 

Q Was anything said about the full supply contract 
in your conversation with Mr. Derrick? A Well, he tdld 
me that I could not buy the cream and that there was 
no cream coming in to any association dairy, be- 
621 cause he had them watched, and if it came in ^ 
would know it. | 

Q Did he tell you why you could not buy cream 6n 
the outside? A No. 

Q Did he say anything about the necessity of getting 
all of your supply of milk from the association if you 
were going to get any of it from the association? A 
Well, I had a contract for the full supply and, of coursk 
I was bound by that contract. 

THE COURT: What is the approximate date of that 
conversation? 

THE WITNESS: It was in 1939, I would say, your 
Honor. It was before the war began, because when the 
war began there was a scarcity of milk and at this tim^ 
there was a great surplus of milk on the market. 

I would say it was in 1939, your Honor; between th^ 
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date of this meeting at the Harrington Hotel and the 
war period. 

BY MR. WINN: 

Q Are you familiar with the operations of the Rich¬ 
field Dairy during the period of the great surplus of 
milk on the market! A Generally, yes. They consulted 
me almost daily. 

Q Do you know what discretion the Richfield Dairy 
was able to exercise in determining how much milk 
622 H would receive each day from the association! A 
No. We had no discretion, as I recall it. I would 
rather you would ask the manager of the dairy about 
this, but as I recall it, we were required to take a certain 
amount of milk, for the reason that there was a surplus, 
and each distributor having a hundred per cent contract 
had to absorb his portion of the surplus. That is my 
recollection about it now, but those details, Mr. Winn, 
were handled by the managers and not by me. 

* • • • 

641 It is the view of this Court that every person 
within the jurisdiction of the United States has a 

right to apply to a Government agency for an action in 
his favor within the jurisdiction of that agency. That 
is a constitutional guarantee to every person within the 
jurisdiction of the United States. That is a privi- 

642 lege guaranteed to every person within the juris¬ 
diction of the United States by the Constitution 

of the United States, by the First Amendment. The 
right to petition for the redress of grievances is a part 
of the Bill of Rights. The exercise of that right could 
hardly be deemed as evidence of a crime. 

Under the circumstances the Court will adhere to its 
prior ruling. The Courtis views are accentuated by this 
circumstance, that the governmental agency to which an 
application for relief is made has a right to decline to 
grant the relief, and if it grants the relief, the conclusion 
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and the inference necessarily follow that that 
deemed the application was made in good faith, and 
proper purposes. 

Of course, this would not he so if corruption or 
sion were charged. If it were I would admit this 
but, as Government’s counsel state, they do not 
any collusion or any impropriety on the part of any 
emmental agency involved. 

* * * * 

678 Michael H. Burchell 

• • • * 

Direct Exammation 

• * • * 

682 BY MR. WINN: 

Q Mr. Burchell, did you know a Mr. Langfclrd 
who at one time was employed by Safeway Stores? A 
Yes, sir. Mr. Langford has passed on. He was a very 
fine gentleman. 

Q Do you remember a telephone conversation which 
you had with him sometime after this July 1 pr^ce 

683 change went into etfect and before the Virgiijia 
Commission had set the retail and wholesale pric^es 

in Virginia? 

• « * • 

684 THE REPORTER (reading): 

‘‘Q Do you recall discussing retail prices in Vir¬ 
ginia with Mr. Langford ? ” | 

THE WITNESS: We sold to the Safeway Stores aid 
some of the outlying districts and have for some years. 
I had to talk to Mr. Langford occasionally in regard to 
our prices and what we charged him. | 
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726 I now offer a minute of a board meeting of the 
Maryland & Virginia Milk Producers Association 

dated June 28, 1940, which reads as follows: 

‘^In June, 1939, all cooperating distributors were of¬ 
fered milk at 17 cents per gallon for 4 per cent milk for 
the purpose of bidding on the District of Columbia con¬ 
tracts running for a period of one year from July 1,1939, 
to June 30, 1940. Richfield Dairy succeeded in getting 
the bid. On February 1, 1940, the Federal Order No. 45 
w’-ent into effect, which compelled Richfield Dairy to pay 
Order prices for the above milk, resulting in a difference 
of approximately $10,000 for the five months’ period of 
February, 1940, to June, 1940, inclusive. 

‘‘Upon motion by Mr. Bowen, seconded by Mr. Greer, 
that the management be instructed to take a note or cash 
for the above amount. Motion passed. ’ ’ 

MR. LEAHY: Same objection. Your Honor. 

THE COURT: Objection overruled. 

(The document referred to was marked Government 
Exhibit No. 85 and received in evidence.) 

MR. ARTHUR B. HANSON: Your Honor, I would 
like to have the record show, if I may, that Safeway was 
not doing business at that time. 

727 THE COURT: Well, you have that in the rec¬ 
ord. All this is in the record. You do not have to 

have it appear on every page. 

MR. WINN: I now offer as Exhibit 86 a minute of 
the executive committee of the Maryland & Virginia Milk 
Producers Association of October 2,1941: 

“Upon motion Mr. A. G. Willis, seconded by Mr. H. L. 
Gregg that Messrs. Seal, Walker, and Derrick, be au¬ 
thorized to determine the best program possible to give 
the association a continued control of the Maryland mar¬ 
ket and for the final disposition of the Holbrook plant 
and to report final plans back to the board as soon as 
available. If it becomes necessary in the working out of 


235 


the best plans for liquidation the above three persons 
are to use any court procedure necessary to bring atout 
such liquidation.^’ 

THE COURT: It may be admitted. 

(The document referred to was marked Government 
Exhibit No. 86 and received in evidence.) 

THE COURT: This next one is a little longer, Your 
Honor. 

THE COURT: I think you had better mark it. 

MR.WINN: Yes. 

THE COURT: I think with these short extracts 

728 it is handier to have them read into the record, jjut 
otherwise not. 

MR. WINN: I now offer in evidence as Governmimt 
Exhibit 87 a minute of the board of directors of the Mary¬ 
land & Virginia Milk Producers Association held on Oc¬ 
tober 26, 1938, which begins on page 2 of those minutes, 
at the first complete paragraph and carries over to page 3. 

THE COURT: It may be admitted. 

(The document referred to was marked Governmesnt 
Exhibit No. 87 and received in evidence.) 

(The portion referred to is as follows:) 

“Upon motion by Mr. J. H. Remsberg, seconded by 
Mr. Willis, that the marketing plan completed by the man¬ 
agement of the Association with the Distributors, effective 
November 1, be approved, this plan being as follows: 
Effective November 1, the Distributors pay for all milk 
used in Class I, $3.17 plus premiums, with a 6^ butterfjat 
differential above or below 4%, this butterfat differentijal 
to be maintained unless at some future date the butterfjat 
should increase more than a full 1/10 of 1% above tlie 
corresponding month of a year ago. After such increase 
has occurred, the butterfat differential will be dropped 
to 5^ per cwt. for the period during which the increastd 
butterfat is maintained. Class I to constitute all 

729 fluid milk either in bottles or bulk used for ary 
purposes whatsoever. Also, that the distributors 
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pay for Class II, which would include everything in addi¬ 
tion to Class I, $1.98 per cwt. for 4% milk with a 5^ 
butterfat differential. The above agreement is to be for 
one year except by a change by mutual consent either up 
or down due to the change of economic conditions through¬ 
out the country. Upon further discussion, Mr. Sabine 
made a motion, seconded by Dr. MarsteUer, that the con¬ 
sideration of this plan be postponed until another meeting 
of the Board and until the management should have time 
to formulate a plan of payment to the producers. A roll 
call vote resulted in the following persons voting, six in 
favor and fourteen voting against delay. Motion lost. 


D. B. Digimond 

YES 

L. B. Sabine 

YES 

H. S. Harrison 

NO 

E. H. MarsteUer 

YES 

B. F. Waters 

YES 

E. L. Popkins 

NO 

A. G. WiUis 

NO 

H. T. Pancoast 

NO 

G. C. Greer 

NO 

M. E. Kemsburg 

NO 

R. E. KUng 

NO 

J. L. Bristow 

YES 

M. H. Ramsburg 

NO 

J. H. Remsberg 

NO 

V. B. Harding 

NO 

A. L. A. Covington 

NO 

E. C. Biser 

NO 

J. E. Spitzer 

YES 

E. C. Speaks 

NO 

F. M. White 

NO 


“A roll call vote was then taken on the original mo¬ 
tion which resulted in a vote of seven neas and thirteen 
yeas. Motion passed. 



“D. B. Diamond NO 

L. R. Sabine NO 

H. S. Harrison YES 

E. H. Marsteller NO 

B. F. Waters NO 

E. L. Popkins YES 

A. O. WiUis YES 

H. D. Pancoast YES 

G. C. Greer NO 

M. E. Remsburg YES 

R. E. Kling YES 

J. L. Bristow NO 

M. H. Ramsburg YES 

731 “J. H. Remsberg YES 

V. B. Harding YES 

A. L. A. Covington YES 

E. C. Biser YES 

J. E. Spitzer NO 

E. C. Speaks YES 

F. M. White YES 

‘^The plan was therefore declared approved by tbj 
Board, whereupon Dr. Marsteller submitted the following 
resolution, seconded by Mr. Bristow.’’ 

MR. WINN: I now offer in evidence a minute from 
the meeting of the board of directors of the Maryland ^3 
Virginia Milk Producers Association held on October 29i 
1937. This, Your Honor, is also somewhat long and 1 
suggest that it be marked. 

MR. LEAHY: October 29? 

MR. WINN: October 29. It begins: 

“At this time considerable discussion was had,” an4 
it contiunes on through three votes, three roll calls. | 

MR. LEAHY: That is objected to as remote, if Youi 
Honor please. 

THE COURT; Objection overruled. 

MR. WHITEFORD: This one is against the associa¬ 
tion. 
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THE COURT: Yes. I think I ought to state that 
these minutes are being admitted as against the associa¬ 
tion. 

732 (The document referred to was marked Govern¬ 
ment Exhibit No. 88 and received in evidence.) 

(The portion referred to is as follows:) 

‘‘At this time considerable discussion was had relative 
to an insistence on the part of the milk distributors for 
a decrease in price effective November 1. Upon motion 
by Mr. Greer, seconded by Mr. Harding, Mr. Derrick and 
Mr. Heaps were requested to work out the best program 
possible with the distributors, carrying a limit of a re¬ 
duction in price of per gallon and that the contract 
should carry for a period of one year. Also, that the 
distributors would permit the Association to place men 
in their plants for the purpose of checking the receipts 
of milk, inventories of their ice boxes, which would in¬ 
clude the disbursement of milk from the plant and also 
for the purpose of checking the cream separated and re¬ 
turned to the Association. This motion was then amended 
by Mr. Sabine, seconded by Mr. Bristow, that the plan 
carry with it a bottle deposit on all wholesale milk by 
the distributors and that the savings from this bottle 
deposit be passed back to the Association. This amend¬ 
ment was further amended by Mr. Bristow, seconded by 
Mr. Cornelius, that the plan in its entirety carry 

733 no reduction in price to the producer. It then be¬ 
came necessarv to have a roll call vote on the 

amendment to the amendment which resulted in the fol¬ 
lowing vote and the amendment being lost 17 to 2. 


L. R. Sabine 

No 

Grover C. Greer 

No 

H. S. Harrison 

No 

J. Homer Remsberg 

Absent 

R. E. Kling 

No 

E. C. Biser 

No 

A. Cornelius 

Yes 
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D. B. Diamond No 

W. W. Hodges No 

EL T. Paneoast No 

Bowie F. Waters No 

I. D. Van Metre No i 

J. E. Spitzer No 

Victor B. Harding No 

J. W. Kinunan 

Milton E. Remsburg 

A. L. A. Covington No 

E. H. Marsteller • No 

A. G. Willis No 

M. H. Ramsburg No 

E. C. Speaks No 

Joseph L. Bristow Yes I 

734 “It then came back to the amendment which re¬ 
sulted in the following roll call vote and the amend¬ 
ment was lost 17 to 2. 

“L. R. Sabine Yes 

Grover C. Greer No 

H. S. Harrison No 

J. Homer Remsberg Absent 

R. E. Kling No 

E. C. Biser No 

A. Cornelius No 

B. D. Diamond No 

W. W. Hodges No 

H. T. Pancoast No 

J, W. Kimman 

Bowie F. Waters No 

I. D. Van Metre No 

Milton E. Remsburg 

J. E. Spitzer No 

Victor B. Harding No 

A. L. A. Covington No 

E. H. Marsteller No 

A. G. Willis No 
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M. H. Ramsburg No 

Joseph L. Bristow Yes 

E. C. Speaks No 

735 “The motion itself was then passed with the fol¬ 
lowing roll call vote of 17 to 2. 

“L. E. Sabine No 

Grover C. Greer Yes 

H. S. Harrison Yes 

J. Homer Remsberg Absent 

R. E. KJing Yes 

E. C. Biser Yes 

A. Cornelius Yes 

D. B. Diamond Yes 

W. W. Hodges Yes 

H. T. Pancoast Yes 

J. W. Kimman 

Bowie F. Waters Yes 

I. D. Van Metre Yes 

Milton E. Remsburg Yes 

J. E. Spitzer Yes 

Victor B. Harding Yes 

A. L. A. Covington Yes 

A. G. Willis Yes 

M. H. Ramsburg Yes 

E. C. Speaks Yes 

Joseph L. Bristow No 

E. H. Marsteller Yes.” 


MR. WINN: I now offer in evidence a minute 
736 from the meeting of the board of directors of the 
Maryland & Virginia Milk Producers Association 
held on July 30, 1936, and I offer this as Government 
Exhibit 89. I think I can read this, Your Honor. 

“Upon motion by Mr. Speaks, seconded by Mr. Sabine, 
that in case any dairy now buying its full supply of milk 
from the Association proceeds to engage in the practice 
of purchasing flat price milk from independent or non- 
member shippers, we authorize and empower the man- 
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ager and Executive Committee to act in proceedings; to 
equip the Association to engage in the distribution of milk 
at the earliest possible date, and to use the full resources 
of the Association to the end necessary. A record vote 
was called for,^’ 

And I may state that the minutes show all persons 
present voting ‘‘Yes.^’ 

I offer that in evidence as Government Exhibit 89. 

MR. LEAHY: I object to that as irrelevant and im¬ 
material and also it is objected to upon the ground of 
the date. 

THE COURT: Now, if the producers association was 
subject to the Sherman Act, I think this would be relevant, 
indeed; but under the Capper-Volstead amendment to 
the Clayton Act, farmers^ cooperatives are permitted to 
do that very thing which these people did or tried to do 
in that resolution. Therefore, what relevancy does 
737 it have in this case? If other people can’t do it, 
the farmers can and apparently labor unions can, 
just like a labor union, until recently, could have a closed- 
shop contract. Now, therefore, how is that relevant to 
the issues of this case? 

MR. WINN; It only becomes relevant to the issues of 
this case in the event that the association has conspired 
with the distributors who are also defendants in this cjise 
for the purpose of controlling the market and suppressing 
competition. 

THE COURT: I will admit it with the limitation that 
it is subject to being stricken unless that connection I is 
made. 

(The document referred to was marked Government 
Exhibit No. 89 and received in evidence.) 

• • • « 

739 MR. WINN: At this time I want to offer in evi¬ 
dence—and these are a little long—as Government 
Exhibit 90 a minute of the meeting of the board of direc- 
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tors of the Maryland & Virginia Milk Producers Asso¬ 
ciation held on April 28,1936. 

It begins about halfway down page 1 of those minutes 
and continues to a little more than halfway down page 2. 

THE COURT: It wiU be admitted. 

(The document referred to was marked Government 
Exhibit No. 90 and received in evidence.) 

(The portion referred to is as follows:) 

‘^Market conditions were then discussed and in- 
740 asmuch as a very definite type of unfair competi¬ 
tion has developed in this market to the point where 
the Management of this Association feels the time has 
come when the Association will be compelled to at least 
modify its marketing plan to the extent that it may meet 
this type of competition; namely, the practice of the 
dealer buying and the purchaser selling on what is known 
as a flat price basis, Mr. Heaps outlined the following 
proposed change in the marketing plan. This plan is based 
on the average price received by producers belonging to 
this association for milk delivered in 1935 compared with 
the basic allocated to all producers as of March 1, 1936. 

‘‘The Association to adopt the policy of giving its mem¬ 
ber producers who may be dissatisfied with their estab¬ 
lished base and average price received for their milk, 
the privilege of selling their milk on a flat price basis of 


24^ including premiums as follows: 
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“The producers would receive the above prices for an 
amount each month equal to the amount delivered 
741 the corresponding month of the previous year. All 
milk delivered in excess of this amount is to be set¬ 
tled for on the basis of the manufactured price. All such 
shippers who transfer to flat price basis to be required 
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to sign a new three year membership contract in order 
that they may not be tempted to switch from the base 
and surplus plan to a flat price until the expiration of 
their present contract with the Association and then h£Lve 
the privilege of bargaining with the independent buj'^er 
by using the Association price as a basis of bargaining 
and at the expiration of his contract period, leaving Ihe 
Association and going to an independent distributor. Ifhe 
above prices to be guaranteed on this basis so long as jhe 
Association is able to sell their cooperating dealers thpr 
full supply of milk at per gallon 4% f. o. b. Wash¬ 
ington. In case this price is raised or lowered, the flat 
price would be affected in the same proportion up or dow 
at the same time. 

*‘If in the future it is found that the policy of selling 
on a flat price by a part of our members results in the 
Association not being able to supply cooperating dealers 
with market needs at all times of the year and the Board 
of Directors decides it more advisable to return to clas¬ 
sified selling plan for all shippers, those shippers 
742 who left classified selling plan for flat price plan 
would be given a base equal to the percent the mjir- 
ket consumed of the average monthly deliveries of Jaiu- 
ary, April, July and October. But in no case shall this 
base be less than the base such shippers had immediately 
before going on a flat price selling plan. 

“In the event the Association takes on new shippei's, 
the price paid these shippers for milk produced shall be 
per gallon less than the old shipper who produced at 
least during the previous year. The production of a new 
shipper at this price shall apply to production equal to 
2.4 gallons of milk per stall per day during the first twelve 
months. Any excess production of such shippers over 
and above this amount will be paid for on the manufac¬ 
tured price basis. 

“All shippers now producing milk who did not produ^je 
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in the corresponding month a year ago will be given the 
same privilege as those new shippers starting after this 
day until such producers have produced during the cor¬ 
responding month a year ago, at which they will be given 
the same prices and privileges as the old shipper/’ 

MR. WINN: I now offer in evidence as Government 
Exhibit 91—and I think this is too long to read—the en¬ 
tire minutes, except for the roll call, and the notice of 
adjournment of the meeting, of the Board of Di- 

743 rectors of the Maryland & Virginia Milk Producers 
Association held on December 13,1935. 

THE COURT; It may be admitted. 

MR. LEAHY: I have the objection there as to the 
date. Your Honor, 1935. 

THE COURT: Objection overruled. I, myself, have 
been wondering whether you are going to offer any evi¬ 
dence which would show a continuation of the state of 
affairs as shown by these minutes that you have been 
offering, because tliey all date back to the 30’s. 

MR. WINN: Some of them were in the 40’s, You,r 
Honor. 

THE COURT: That may affect their probative value. 

(The document referred to was marked Government 
Exhibit No. 91 and received in evidence.) 

(The portion referred to is as follows:) 

“1. After an all-morning discussion of the market 
situation it was unanimously agreed that something would 
have to be done to correct the withdrawals of the mem¬ 
bers from the Association and to attempt to correct in 
the best way possible the unrest among distributors due 
to price-cutting tactics of a number of independent dis¬ 
tributors. 

“The question was discussed as to whether or not basic 
quantities should be adjusted immediately after the 

744 first of the year as one of the means of eliminating 
the producer unrest. An opinion vote not to be 

binding resulted in eleven directors feeling that basic 
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quantities should be adjusted and seven directors feeling 
that they should not be equalized. 

‘‘At one o^clock the distributors were brought in to 
the meeting. Two of the distributors were insistent that 
the Association should adjust basic quantities and do it 
at once, in which all distributors concurred stating that 
they could not aiford to lose some of their old shippers 
who had been delivering milk to them for a period of 
many years and they felt that an equalization of basic 
quantities would keep the present producers with the or¬ 
ganization and bring others who may have left the Asso¬ 
ciation, back to it. 

“Another feature brought out was that milk should ^)e 
paid for on a pool or flat price among other minor poiii|ts 
discussed. Distributors felt at this time they could n|ot 
re-sign a full supply contract until at least basic amoui^ts 
had been equalized. 

“After the distributors left, a motion by Mr. Corne¬ 
lius, seconded by Mr. Bowman, that the management con¬ 
tinue to meet with the distributors with the idea of work¬ 
ing out some plan whereby the cooperating distributors 
will buy their full supply of milk from the Asso- 
745 ciation, that each member of the Board be permithid 
to submit a selling plan to the management for 
consideration in the management's deliberation with tlie 
distributors. The management was also instructed th£,t, 
if necessary^ they w’ould be privileged to promise a reor¬ 
ganization of the Association on a three-year contract 
with producers. All subject to the ratification of the 
Board. Motion passed. Senator Bristow wishing to pe 
recorded as voting ‘No’.^^ 

MR. WINN; I now offer in evidence a minute of tlie 
meeting of the board of directors of the Maryland & Vir¬ 
ginia Milk Producers Association dated January 7, 1935, 
and I offer the whole page of the minutes in evidence as 
Government Exhibit 92. 

THE COURT: It may be admitted. 
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ME. LEAHY: Same objection as to date, Your Honor. 
That is all. 

THE COUET: Objection overruled. 

(The document referred to was marked Government 
Exhibit No. 92 and received in evidence.) 

(The portion referred to is as follows:) 

‘‘The meeting was called to order at 1:00 o^clock by 
Mr. F. S. Walker. Those present were— 

H. T. Pancoast J. L. Bristow A. M. Etzler 

746 L. H. Sabine. 

“The meeting was called for the purpose of au¬ 
thorizing Mr. Heaps an^ Mr. Derrick to submit a definite 
plan of marketing to the distributors in case no plan can 
be agreed upon by the distributors themselves. 

“The three plans submitted to the distributors were 
as follows: 

“PZuw No. 1. 

“Flat price of 27 cents per gallon, including premiums, 
for all milk retained in the plant by the distributors, the 
Association to handle anv milk not desired to be retained 

•r 

by the distributors. This plan requires no audit. 

Plan No. 2. 

“Price of 26 cents per gallon, plus premiums for Class 
I, price of 19 cents for all milk other than Class I. This 
plan carries a thorough audit of the distributor's books. 

*'Plan No. 3. 

“Price of 26 cents per gallon, plus premiums for Class 
3, 21 cents per gallon for class 2 milk, and the Associa¬ 
tion to handle all class 3 milk. This plan also carries a 
thorough audit of the distributor's books. 

“1. Upon Motion by Mr. Etzler, seconded by 

747 Mr. Bristow, it was recommended that Mr. Derrick 
and Mr. Heaps be given the privilege of treating 

with the distributors in arriving at a definite marketing 
plan, it being the opinion of the committee that the two- 
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price plan was preferable at this time, but that Mr. j Der¬ 
rick and Mr. Heaps be given the pirvilege of deciding 
on the two-price plan, or any other plan which might be 
worked out. This motion was unanimously carriedj 
‘‘There being no further business the meetingj ad¬ 
journed at 3 o’clock.^’ 

• • • • 

1028 Raymond B. Bush, 

• • • • I 

I 

Direct Examination j 

BY MR. ARTHUR B. HANSON: 

Q Are you the same Mr. Bush who has previously been 
on the stand in this case? A Yes, sir. 

BY THE COURT: 

Q Will you state your full name! A Raymond B. 
Bush. 

BY MR. ARTHUR B. HANSON: 

Q What is your employment, Mr. Bush? | 

THE COURT: Well, I think you have been through 
that. Mr. Bush has been a witness here. 

1029 MR. ARTHUR B. HANSON: He has. Your 
Honor, and I think we might just stipulate v'^hat 

his position is. 

THE COURT: It is not necessary. Isn’t it already 
in the record? 

MR. ARTHUR B. HANSON: I want to refresh Your 
Honor’s mind. 

THE COURT: No, it is not necessary. I remember 
what is in the record. You may proceed. i 

BY MR. ARTHUR B. HANSON: 

Q Where is your home office, Mr. Bush? A Oakland, 
California. 

Q And what is your position? A Manager of our 
various plants all over the United States. 

Q What various plants? 
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THE COURT: That is all in the record. It is not 
customary when you recall a witness, to identify him 
again. 

MR. ARTHUR B. HANSON: I am sorry, Your Honor. 

BY MR ARTHUR B. HANSON: 

Q Mr. Bush, the Government has introduced into the 
record as Exhibit 6 a contract with the Lucerne Cream 
& Butter Company, executed as of the 11th day of June, 
1940, and it is wuth the Maryland & Virginia Milk Pro¬ 
ducers Association. I show you that paper. Is that a 
contract ^vith the Lucerne Milk Company (handing 

1030 a document to the witness)? A No, sir. This is 
a contract with the Lucerne Cream & Butter Com¬ 
pany. 

Q Has the Lucerne Milk Company ever operated under 
that contract? 

MR. WINN: I object, Your Honor. I think that we 
have the contract in here. 

THE COURT: I overrule the objection. 

MR. WINN: Very well. 

THE WITNESS: Could I ask for the question again? 

BY MR. ARTHUR B. HANSON: 

Q Has the Lucerne— 

THE COURT: Suppose you read the question, Mr. 
Reporter. 

(Pending question read.) 

A Not to mv knowledge. 

BY MR.‘ARTHUR B. HANSON: 

Q You are the general manager of all the Lucerne 
Milk companies, aren’t you? A Yes, sir. 

Q Are you acquainted with the operation of the Wash¬ 
ington, D. C. plant? A Yes, sir. 

Q Do you know whether or not the Washington, D. C. 
plant has ever bought milk from anyone other than the 
Maryland & Virginia Milk Producers Association? A I 
think our records will sustain they have. 

1031 Q Has the association ever complained of that 
practice, to your knowledge? A No, sir. 
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Q Do you know of any other contract that Lu<5eme 
Milk Company or Safeway Stores, Incorporated, may have 
executed with the association similar to that one? A No, 
sir. 

MR. ARTHUR B. HANSON: I have no further (J[ues- 
tions. 

C ross-Examvnatio% 

BY MR. WINN: 

Q Mr. Bush, were you a party signatory to the conixact 
which you have before you? A No, sir. 

Q When was the first time you ever saw that contract? 
A I could not give you the exact date. I wa^ the maniiger 
of this plant when it first opened, and at that time we 
were operating under this contract. 

Q And at that time was the Lucerne Milk Company a 
division of the Safeway Stores, or was it the Luc<}me 
Cream & Butter Company? A It was the Lucerne Cream 
& Butter Company. 

Q When did you leave this plant? A I left this plant 
in—it was either April or May of 1942. 

Q At the time you left this plant, was the Luce rne 
1032 Cream & Butter Company still in existence?! A 
Yes, sir. 

Q And it w^as operating under this contract at that 
time? A Yes, sir. 

BY THE COURT: 

Q IVhen did you. leave the plant? A In April or 
May of 1942. 

BY MR. WINN: 

Q Now, what do you know, Mr. Bush, as to what hap¬ 
pened with regard to the relationships between Safevjray 
and the Maryland & Virginia Milk Producers Association 
as of the time that the Lucerne Cream & Butter Comp£,ny 
was dissolved? A I know we continued to buy milk from 
them and that also we bought milk from other sources. 

Q Other than that, what do you know about the rela- 
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tionships? A We had no other relationship between them 
besides buying milk from them. 

Q Do you know whether any new contract was exe¬ 
cuted by the Lucerne Company, a division of Safeway 
Stores? A No, sir, I know of no other contract. 

Q You do not know, you say? A I do not know of 
any other contract. 

Q You do not know whether there was one or not, 

1033 as a matter of fact? A After this one? 

Q Yes. A No, sir. 

Q When you testified that they were not operating 
under this contract, what was the basis of that testimony? 
^ Because then they were operating as to Safeway Stores, 
and this contract is with Lucerne Cream & Butter Com¬ 
pany. 

Q Is that the only basis for your statement on direct 
examination that they were not operating under this 
contract? A You remember, I was not here at that plant 
at that time. 

Q I know that, Mr. Bush. A All I know is that they 
were not operating under a contract with the Lucerne 
Cream & Butter Company. 

Q Because the Lucerne Cream & Butter Company was 
no longer in existence; is that right? A I assume that 
is right, yes. 

MR. WINN: I have no further questions. 

MR. LEAHY: May I ask a few questions? 

THE COURT: Any redirect examination? 

Redirect Examination 

BY MR. ARTHUR B. HANSON: 

1034 Q Do you know of the existence of any contract 
with the association, Mr. Bush, other than that one 

that appears there? A No, sir. 

Q Would you in your position know of such contracts 
if they were entered into? A Yes, sir. 
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Q Do you see contracts from all your plants all over 
the country? A I have a complete file in our ofiSce of 
all our contracts. 

Q And you do not have any contract with the Maryland 
& Virginia Milk Producers Association in your files ? A 
No, sir. I 

MR. ARTHUR B. HANSON: That is aU. 

MR. LEAHY: Might I ask a question on cross, Your 
Honor? 

THE COURT: Yes. 

Cross-Examination 
BY MR. LEAHY: 

Q Mr. Bush, what is your present position? A If. am 
the company manager of the Lucerne Milk Company, 
which operates numerous plants for Lucerne throughout 
the country. 

Q Are you familiar with the operation of the 
1035 Washington plant? A Yes, sir. 

Q You bought milk from the association, didn’t 
you? A Yes, sir. 

Q And isn’t it a fact that when you bought the :iiilk 
from the association you bought it because you wanb^d a 
dependable supply of milk? 

MR. WINN: I object. I do not think this is proper 
cross-examination. 

THE COURT: I wiU allow it. 

BY MR. LEAHY: 

Q Isn’t that it? A Yes, sir. 

Q Did you have any other reason than that you wanted 
to have a dependable supply of milk throughout the \ ear 
for your purposes? A No, sir. 

Q No other purpose whatsoever? A No, sir. 

Q Do you buy milk all over the United States in various 
other sheds? A Yes, sir. 

Q Do you use the classified milk plan in paying for 
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the milk in other sheds? A We nse it in other sheds in 
practically all of our plants. 

1036 Q Are you under governmental orders in all of 
those sheds? A Not all of them; we are in some. 

Q In some you are and in some you are not? A Yes, 
sir. 

Q To your knowledge, how long have you known the 
classified use plan to be in effect as a method by which 
you pay for the milk? A I came into the fluid milk part 
of our company in 1935, and ever since that time. 

Q To your own personal knowledge, since 1935? A 
Yes, sir. 

Q Did you have any intent, when you bought milk from 
the association, of eliminating and suppressing competi¬ 
tion? A No, sir. 

MR. WINN: I object, Your Honor. 

THE COURT: I am going to overrule the objection. 
I want to say this: That I think the Government does 
not have to prove any intent, any evil intent, or even a 
specific intent, under the Sherman Act. Nevertheless, I 
am going to permit the defendant to deny any specific 
intent, for the purpose of the record. 

MR. LEAHY: Might I bring to Your Honor the rea¬ 
son why I asked this? 

THE COURT: I am going to overrule the objec¬ 
tion. 

1037 MR. LEAHY: I was doing it under United 
States V. Griffith, in which the Court used this 

language: 

“Specific intent in the sense in which the common law 
used the term is necessary only where the acts fall short 
of the results condemned by the Act,’’ 
and as we made the point that there has not been proved 
in this case any restraint, then it is necessary for the 
Government to prove the specific intent. That was the 
purpose of the question. 
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THE COURT: That was not my ruling at all, but I will 
permit you to bring out this testimony. 

MR. LEAHY: That is all. 

THE COURT: You may step down. 

(The witness left the stand.) 

MR. ARTHUR B. HANSON: Your Honor, I can pro¬ 
duce Mr. Hughes, our local plant manager, but his testi¬ 
mony would be merely cumulative of Mr. Bush’s. 

THE COURT: Well, may it be stipulated that the tes¬ 
timony of Mr. Hughes—^What is his full name? 

MR. ARTHUR B. HANSON: Mr. George Hughes. 
THE COURT: —that the testimony of Mr. George 
Hughes, if he was called as a witness, would be the s^me 
as the testimony as Mr. Raymond B. Bush? 

MR. WINN: “ Yes. 

THE COURT: Are you willing to stipulate that? 

MR. WINN: Yes, Your Honor. 

« • • • 

1042 Otie Reed 

• • • « 

Direct ExamivaUon 
BY MR. LEAHY: 

Q Mr. Reed, would you kindly state your full name for 
the record, please? A Reed, R-e-e-d. Otie Reed. 

Q Mr. Reed, what is your present position? A I am 
the economist for the National Milk Producers Federation. 

Q And how long have you been that economist? A 
About a year for that organization. 

Q Were you at any time employed by the United States 
Government? A I was. | 

1043 Q In what capacity? A I served in several 
capacities as an economist in what is now the Dairy 

Branch of the Agricultural American Administration. 

Later as chief of that branch from about 1939, in Feb¬ 
ruary, to, I believe, in May 1942. 
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After that I was assistant deputy and deputy director 
for supply for the War Fool Administration during the 
war. That constitutes my government service. 

Q And when did you leave the government service? 
A August 1, 1945. 

Q And since that time have you been engaged as an 
economist? A As a private consulting economist for two 
years, yes sir. 

Q During the period of time while you were engaged 
as economist and chief assistant director, and so forth, as 
you have just testified, did you come to get special knowl¬ 
edge of the various milk marketing accounts? A Yes, 
sir. 

THE COURT: I think you have qualified him. 

MR. LEAHY: Thank vou. Your Honor. 

BY MR. LEAHY: ‘ 

Q Mr. Reed, I want to direct your attention now down 
to a particular point, and that is the classified use plan 
for the marketing of milk. You are familiar with 
1044 that plan, are you? A Yes, sir. 

Q How long has that plan been in use as a mar¬ 
keting plan? A For many years; since about 1918. 

Q And in what markets has that plan been used? 

MR. WINN: T object to this. Your Honor. I think the 
Court, by its ruling, has established that the classified use 
plan— 

THE COURT: I am going to overrule the objection. 

MR. WINN: Very well. Your Honor. 

THE WITNESS: Repeat the question, please. 

THE REPORTER (reading): 

‘‘Q And in what markets has that plan been used?” 

THE WITNESS: Why, from memory I can^t name 
all of the markets, but it has been in effect for many years 
in such markets as New York City, Chicago, Illinois, Bos¬ 
ton, Massachusetts, St. Louis, Missouri; I believe in San 
Francisco and Los Angeles, California, and a large number 
of smaller markets. 
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BY MR. LEAHY: 

Q And has that plan been in use in markets regardless 
of whether those markets were under a federal ord(!r or 
not? A It has. 

Q Could you say whether it has been generally 

1045 accepted as a market plan in the various milk sjheds 

in the United States? A It has. | 

Q Are you familiar also with the flat price plan': A 
Yes, sir. 

Q Would you tell us, please, how a flat price plan 
operates? A Well, under a flat price plan, all milk which 
is brought to a market commands one price irrespec^tive 
of whether that milk is sold in the form of milk in bo|:tles 
or in fluid cream, or is converted into manufactured dairy 
products. 

Q How, under the flat price system, or marketing flan, 
is the price of the milk determined at which it is to be 
sold? A That will necessitate considerable of an answer, 
Mr. Leahy. | 

In order to develop how that would be done, I sh<|)uld 
have to point out that in order to secure a supply of milk 
that is qualified under the sanitation regulations that exist 
in most cities, it is necessary that the additional costs of 
producing such milk be recognized in the price paid pro¬ 
ducers. 

That means that the flat price plan, or the flat p|ice 
established under a flat price plan, would have to be 
established at some level above the alternative out- 

1046 lets for milk such as an alternative outlet in manu¬ 
facturing products 

The problem in establishing a flat price where it is 
necessary to secure a given premium that wall insunj a 
supply of milk for the market, is in, of course, calculat ng 
what the components of that price must be. 

When milk is brought to the market, not all of it is 
sold in the form of fluid milk in bottles. The daily and 
seasonal surplus over fluid sales must be converted to 
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some other use. The necessary supply which the market 
must have, therefore, is larger than the amount which 
will actually be sold in bottles, because it is necessary 
to meet your day-to-day fluctuations and seasonal fluctua¬ 
tions in the takings of milk by consumers. 

In establishing a flat price, therefore, a part of the 
milk wliich is brought to that market must be converted, 
if it is not to be wasted, into manufactured dairy products. 

Now, these manufactured dairy products are produced 
from milk which does not have to meet the sanitation 
regulations imposed on milk that is produced for use in 
fluid form or for consumption in fluid form. 

Therefore, that portion of the milk will only— 

THE COLHIT: I think you are going way beyond the 
question. 

Suppose you answer Mr. Leahy^s question. 

THE WITNESS: I am just about to finish the answer, 
sir. 

THE COURT: No, I do not think so. You have 
1047 given us a whole lot of information that is not 
responsive to the question. 

BY MR. LEAHY: 

Q Let me ask if the fact that a surplus of milk exists 
seasonallv and dailv, is an element which is taken into 
consideration in fixing the flat price of milk? A That is 
true. 

Q In other words, is it true, Mr. Reed, that even though 
we have a flat price for the milk which is to be sold each 
day, nevertheless in the mental computations which go 
make up that flat price, you consider the class to which 
the surplus belongs in adjusting that price? 

MR. WINN: I object to that question; it is leading. 
Your Honor. 

THE COL^RT: Objection overruled. 

THE WITNESS: Yes. 

BY MR. LEAHY: 

Q Now, then, when you come to the class use system, 
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doesn’t the classification of the milk in accordance with 
use but reflect the same system by which you arrive at 
the flat price? A That is correct. I 

Q In other words, the classification in accordance 'Ivith 
use is but a formalization of the same process; by 

1048 which the flat price is arrived at? A That is true. 

Q And isn’t that true because the fluid milk and 
the price of the fluid milk have to carry the fluid Mk 
market? A That is true. 

Q Now, could you tell us, Mr. Reed, whether any forces 
of competition come into play in establishing a flat price? 
A Yes, sir, they do. 

Q What, for instance, would be the effect if an arbi¬ 
trary flat price were fixed which was too high? A 'l^ou 
would have two effects: the producers within the milk 
supply area would increase production and milk fiom 
other producers, either other fluid milk market or from 
manufacturing milk supplies, would be attracted to me 
market. 

Q And what effect would the invitation to increpe 
production or the invitation to invite milk from otjier 
markets into the given market where the flat price is :oo 
high, have upon that flat price? A It would force a 
reduction in it, because it would increase your surplus. 

Q Now assume that your flat price is set too low, what 
effect, if any, would be reflected in the production of milk? 
A It will have a tendency to cause producers qualified 
in delivering their milk to the particular market involv^, 
either to shift their milk to a more attractive, nearby fluid 
milk market, or to cease producing for the fluid 

1049 market and turn their milk to a manufacturing 

plant. I 

Q So that on the flat price the competitive forces of 
supply and demand operate to fix an adequate or fair 
price; is that true? A That is true. j 

Q Now, when you come to the Class 1 price under tne 
class system, that is the price at which the fluid milk sold 
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in bottles is priced; isn’t that true? A That is correct. 

Q That still bears the burden of supplying the milk 
with a constant daily needed supply; isn’t that right? 
A That is correct. 

Q And if I may interrupt for a moment, under the 
classified system, is there a variance in the different milk 
markets as to the number of classes, for instance, under 
the system? A There is. 

Q For instance, in New York we have a great number 
of classes, don’t we, in comparison with our own here in 
the City of Washington? A We do. 

Q And in the Class 2 price under the class system here 
in the City, isn’t that taking care of the first surplus left 
over and above the fluid milk demand for the day? A 
Yes, I would so consider it. 

1050 Q And the third classification takes care of the 
remainder of the surplus? A Yes. 

Q That which if not taken care of would be wasted? 
A Yes, sir. 

Q Now, when you come to fix a Class 1 price, would 
you tell us how that is fixed? A May I ask if this were 
to be fixed as one operating as an official or as a cooperative 
or just how? 

Q Well, did you have any supervision over the orders 
vrhile you w’ere in the department? A Yes, sir; for three 
years. 

Q And how many orders did you supervise? A I 
believe there were some twenty. I would have to refer to 
some records to be quite sure, Mr. Leahy. 

Q Do you recall the period before the amendment to 
the Act of 1937 when licenses instead of orders were used? 
A Yes, sir. 

Q At that time did the law prescribe or have contained 
within it any direction to the Secretary of Agriculture as 
to any plan, marketing plan to be used by him under the 
license? A The marketing agreement act in 1937 was, 
in effect, amendatory to two acts, Mr. Leahy. The first 
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was—I believe it was called the Agricultural ^d- 

1051 justment Act of 1933. In that act there was a p ro¬ 
vision—I forget the reference—^which authorized the 

Secretary of Agriculture to issue licenses regulating the 
marketing of milk. There was very little detail speciiied 
in this particular Act. | 

THE COURT: I think you are going beyond the cf)n- 
fines of the question, Mr. Reed. | 

Just keep your mind on counsel’s question and ans\i^er 
it, and then stop. | 

BY MR. LEAHY: | 

Q Was there any detailed direction to the secretary! in 
the granting of those licenses that he should use any par¬ 
ticular plan? A No, sir. | 

Q As a matter of fact, did the secretary use any par¬ 
ticular plan in those orders? A Yes, sir. | 

Q Was it a case where the secretary would put ii^to 
effect in the plan the general economic plan that had bebn 
in use theretofore in the given area in which the order 
would become effective? A Yes, sir. 

Q For instance, if in the City of Washington at th^t 
time milk had been selling on a flat price, was it the prac¬ 
tice of the secretary then to adopt a flat price system p 
the license, if that is what the majority of the pr|o- 

1052 ducers desired? A The flat price plan is so un¬ 
usual under order, I believe that would have be^n 

the case—I believe an order was issued with a flat pri^e 
plan in it. 1 

Q Did you say there was no— A I say I believe oi^e 
order was issued with a flat price plan in it because it w^s 
found in the market. | 

Q Did you, prior to the amendment of 1937, use thje 
classified plan under those licenses? A In most of the 
markets; yes, sir. 

Q And why was the classified plan used instead of the 
flat price plan? A It was considered to be a more pra(^ 
tical plan. 
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THE COURT: Mr. Leahy, I want to say this: as I 
have indicated in my opinion, it is clear to the Court that 
the classification plan is economically sound. I think that 
was demonstrated by the testimony out of the mouths of 
the government witnesses. 

So, I do not think it is necessary to have too much tes¬ 
timony on the soundness of the plan, because I think it 
has been demonstrated in this trial that the plan is eco¬ 
nomically sound. 

There is nothing to be contradicted. 

MR. LEAHY: Thank you, Your Honor. 

BY MR. LEAHY: 

Q Now, then, leaving that: in the amendment 
1053 to the Act of 1937, this classified plan was then 
carried into the Act by Congress, wasn’t it? A 
Yes, sir. 

Q Now, to return to the Class 1 price, could you tell 
me how you, as an official, fixed Class 1 prices under the 
order? A We considered a number of factors: the his¬ 
tory of prices in the market; current supply and demand 
conditions in the market, and, after weighing them all 
came out with a price which we estimated would furnish 
an adequate supply of milk at reasonable prices to pro¬ 
ducers. 

THE COURT: I suggest I would be more interested 
in knowing how the Producers’ Association arrived at the 
Class 1 price rather than how the secretary arrived at it 
when the matter was under the secretary. 

MR. LEAHY: I was just going to ask him. 

BY MR. LEAHY: 

Q Now, in a classified use plan which is not being op¬ 
erated under an order, do you know the method the pro¬ 
ducers use? A They use the same methods that we used 
in the government, because the same factors affect the 
price they may charge. 

Q In other words, whether the Class 1 price is fixed 
under an order or outside of an order but still in the clas- 
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sification plan, the same economic factors enter into 
1054 the determination of the price; is that right? A 
That is right. 

Q And isn’t it true that just as an understandable 
general formula, they usually take a third for labor, a 
third for other costs, and the remaining third with refer¬ 
ence to the essential expenses as feeds, and so forth, to 
produce the milk? A I wouldn’t want to state as to the 
proportions taken, or the weight given the factors gener- 
aUy. 

Q But are those the factors which enter into determin¬ 
ing the price? A Yes. 

Q Now, again, under a Class 1 price; assume arbitrarily 
that price is raised too high. Is the effect the same as 
you have just mentioned under the flat price? A The 


effect is the same, and in addition there is also the com])e- 
tition of flat price sellers in a market which is not operatiag 
under an order. 

Q In other words, to bring it down to a cooperative, 
when the cooperative sells under the classification use plan 
and fixes its Class 1 price, in the manner indicated, that 
Class 1 price will be in competition with flat price sellers? 
A That is true. 

Q And independent sellers? A They are independ¬ 
ent sellers. | 

1055 Q I mean independent insofar as membership 
in the cooperative is concerned? A That is whpt 
I meant, sir; yes. | 

Q So that in addition to the factors which you have 
just stated, there is the added competition of the flat 
price competition with respect to the Class 1? A It is 
direct competition; yes sir. 

Q As a matter of fact, under the class use, the class 
use system, the classification, the farmer receives a fix€d 
price which is known as a blend price, doesn’t he, for his 
milk? A He does. 
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Q Would you just tell us how that blend pric5€ is ar¬ 
rived at? A I would like to state that the blend is— 

THE COURT: No, no, answer questions. You are 
not here to deliver lectures. 

BY MR. LEAHY: 

Q How is the blend price arrived at? A The blend 
price is a weighted average of the values of milk sold in 
all use classes. 

Q In other words, if dollars represents the price 
paid for the milk in all classes, you would divide those 
dollars by the weight of all the milk sold in all 

1056 those classes; isnT that it? A Yes, sir. 

Q And then that is the dollar that the farmer 
receives in his process? A Yes, sir. 

Q The difference being that the producer pays only 
that price for his milk which the use to which he has put 
his milk demands? — I mean the distributor, pardon me. 

Will the reporter read the question ? 

THE REPORTER (reading): 

‘‘Q The difference being that the producer pays only 
that price for his milk which the use to which he has put 
his milk demands? — I mean the distributor, pardon me.’^ 

THE WITNESS: That is correct. 

BY MR. LEAHY: 

Q Now, with reference to a full supply contract, Mr. 
Reed, insofar as the price fixing, the selling price of the 
milk is concerned, would there be any different effect upon 
the man who buys his milk under a full supply contract 
whether he buys it under the classification plan or the 
flat price plan? A (The witness hesitates.) 

Q Let me put it to you this way: 

If I am a full supply distributor; as a full supply dis¬ 
tributor, I still must pay some price under some 

1057 marketing plan for my milk, must I not? A That 
is true. 

Q And if I pay for the full supply under a price fixed 
under Class 1 in the manner you have indicated, or wheth- 




er I buy it under the flat price plan arrived at in | the 
manner indicated, the result is only that I pay for | the 
full supply of my milk the price which is marketed| by 
the particular association? A In other words, the ppice 
would be the same? | 

Q Not necessarily the same, but that is the s^me 
mechanics, isn’t it? A Under the use plan, Mr. Le^hy, 
his milk would be classified according to use and paid |for 
at a particular price. Under a flat price plan, it wc|uld 
be a named flat price. His price might or might not be 
the same depending upon his utilization, but for the nur- 
ket as a whole it would probably be approximately on a 
blended price basis. 

Q So that the feature of there being a full supply 
would not make it possible for the association to fix arbi¬ 
trary prices under class plan any more than under a pat 
price plan? A Not necessarily so. | 

Q The same competitive forces operate, do they pot, 
to adjust off at a level the flat price or the Class 1 price? 

A They do. ^ 

1058 Q Could you give us just one bit of informatjon 
with reference to the classification use plan? 

I will ask you, Mr. Reed, if it wasn’t true under :he 
flat price system that the distributor in the flush season 
when the milk was aplenty, and the seasonal surplus was 
greater, wouldn’t cut off the producer because he didn’t 
reed so much milk? A That is true. 

Q And under the classification use plan, then the pro¬ 
ducer is saved in the market because the surplus is taten 
care of under 2 and 3; is that right? A That is cor¬ 
rect. 

Q And insofar as the cooperative is concerned, isn’t 
it a fact that the cooperative, in caring for the producer 
in that way, can do so under the classified use plan much 
better than he could under a flat price plan? A I think 
that is true, yes sir. 

MR. LEAH Y: I think that is all. 
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Cross Examination 
BY ME. WINN: 

Q Mr. Reed, isn’t it true that the Secretary of Agri¬ 
culture, in fixing prices under orders, has attempted to 
tie the Class 1 price into the general market supply of 
milk by using formulae for determining the Class 1 price 
which excluded such factors as the wholesale price of 
butter? 

1059 THE COURT: Mr. Winn, I do not think that is 
relevant. 

I indicated in my opinion yesterday that I shall not 
pass upon the reasonableness of the Secretary’s action, 
and therefore how the classification plan was operated by 
the Secretary is immaterial. 

MR. WINN: Of course it was gone into on direct ex¬ 
amination, Your Honor, and that is the reason I asked 
the question. 

THE COURT: I do not see any materiality to it. 

MR. WINN: I have no further questions. 

MR. LEAHY: Might I ask one more question, if Your 
Honor please, that I forgot to mention ? 

THE COURT: Yes. 

Redirect Examination 
BY MR. LEAHY: 

Q Would you clear up the distinction between a mar¬ 
ket agreement and a marketing order; what is a market¬ 
ing agreement under 608 (b) ? 

MR. WINN: Your Honor, I object to that question. I 
think the statute is ver^^ clear as to what each of them is. 

THE COURT: I will allow the question. 

MR. WINN: Very well. 

THE WITNESS: A marketing agreement, sir, is a 
document signed by handlers in the market affected by 
such marketing agreement, under which they agree to pay 
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I 

the specified prices and follow the other provisions ot the 


1060 


agreement. 


It is applicable only to the parties signatory to 


the agreement. 


An order is a document which is applied, imposed iJpon, 
if you will, all of the handlers in the market, and spedifies 
the terms and conditions under which they may purchase 
milk from producers. I 

MR. LEAHY: I think that is all. I 

Recross Examination 

BY MR. WINN: 

Q Mr. Reed, by handlers you mean distributors,, do 
you not? A Yes, sir. 

MR. WINN: No further questions. 

THE COURT: You may step down. 

(Witness excused.) 

LIR. LEAHY: Mr. Gaumnitz. 

Thereupon 

Edwin W. Gaumnitz | 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined 
and testified as follows: j 

Direct Examination j 

BY MR. LEAHY: j 

Q Mr. Gaumnitz, would you state your full n£me 
1061 for the record, please? A Edwin W. Gaumnitz. 

G-a-u-m-n-i-t-z. 

Q What is your present position, Mr. Gaumnitz? A 
Executive secretary of the National Cheese Institute with 
headquarters at Chicago. 

Q And how long have you held that position? A Since 
1943. 

Q Were you at any time ever employed by the UniJ:ed 
States Government? A Yes, sir. I 
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Q In what capacity, Mr. Gaumnitz? A Various ca¬ 
pacities. 

Q Were you ever employed in the Department of Ag¬ 
riculture in any position in which you had or came to 
acquire special knowledge with reference to the market¬ 
ing of milk? A I was in the branch which handled the 
administration of marketing orders, licenses, agreements, 
depending upon the particular period of time—I was in 
that division or section of the Department of Agriculture 
from 1933 to about, well, directly to about ’39 or ’40, 
after which I w’as with the administrative body under 
the jurisdiction of which the marketing agreements and 
orders for dairy products came, and that lasted until— 

THE COURT : Well, you do not have to go into such 
great detail. 

THE WITNESS (continuing): —from ’33 to ’42, 
roughly. 

1062 BY MR. LEAHY: 

Q Did you have any experience at all with the 
marketing orders of milk? A Well, I worked in the 
dairy branch and assisted in the development of the or¬ 
ders for a period of about four years I was chief of that 
branch, and for another period, as I say, I was connected 
with the oflSce which supervised that branch along with 
others. 

THE COURT: I think the witness is sufficiently quali¬ 
fied. 

MR. LEAHY: Thank you. 

BY MR. LEAHY: 

Q I was about to ask if you and Mr. Reed hadn’t col¬ 
laborated in the publication of a bulletin on milk mar¬ 
keting? A Yes, sir. 

MR. LEAHY: I might ask a question to shorten the 
testimony, if Your Honor please. 

THE COURT: Beg pardon? 

MR. LEAHY: I was going to ask one question, a sort 
of a blanket affair, to see if I could shorten the testi¬ 
mony. 
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THE COURT: Surely. 

BY MR. LEAHY: 

Q You sat here and heard Mr. Reed testify? A 
sir. 

1063 Q You heard the questions I put to him? 
Yes, sir. 

Q And the answers which he gave to those questic 
A Yes, sir. 

Q And were you asked those same questions, w< 
you give the same answers in substance? A In i 
stance, yes sir. 

MR. LEAHY: That is all. 

MR. WINN: No questions. Your Honor. 

THE COURT: Step down. 

(Witness excused.) 

MR. LEAHY: Dr. Black. 

Thereupon 

Dr, John D. Black 


Direct Examination 


BY MR. LEAHY: 


Q Doctor, would you kindly state your full name lor 
le record, please? A John D. Black. B-l-a-c-k. 


Q What is your present position. Doctor? A I am 
a professor of economics— 

THE COURT: I am sorry, but I cannot hear 
1064 you. You are in a big room with very poor acous¬ 
tics, and you will have to talk louder and cleans. 

THE WITNESS: I am a professor of economics at 
Harvard University with special attention to work in tie 
field of agriculture. 

BY MR. LEAHY: 

Q And how long have you been professor at Harvard? 
A Since 1927. 

MR. LEAHY: I don’t think we need to go back any 
further. Your Honor. 
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THE COURT: I think the witness is qualified. 

BY MR. LEAHY: 

Q Doctor, did you have any personal experience with 
the Boston order? A I did. I was a member of the 
committee which drafted the Boston milk shed formula. 
THE COURT; Well, the answer is yes. 

BY MB. LEAHY: 

Q Doctor, you have sat in the room and heard the 
answers given by both Mr. Reed and Mr. Gaumnitz to 
the questions put to them, have you? A I have. 

Q And if I should repeat those questions to you, 
would you, in substance, give the same answers? A 
I would. 

1065 MR. LEAHY: I think maybe that shortens it, 
if Your Honor please. 

MR. WINN: I have no questions. Your Honor. 

THE COURT: The witness may step down. 

(Witness excused.) 

MR. LEAHY: Doctor, would you take the stand. 
Thereupon 

Dr. Fred F. Lininger 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. LEAHY: 

Q Doctor, will you kindly state your full name for 
the record? A Fred F. Lininger. L-i-n-i-n-g-e-r. 

Q Doctor, what is your position at present? A Di¬ 
rector of the Agricultural Experiment Station, Pennsyl¬ 
vania State College. 

Q How long have you been director of that station? 
A About eight years. 

MR. LEAHY: Should I go any further ? 

THE COURT: It is not necessary. 
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BY MR. LEAHY: 

Q Doctor, you have sat here too and heard the 
1066 answers given by Mr. Reed to the questions put t(j 
him, have you not ? A I have. 

Q If I put the same questions to you, would you, in 
substance, give the same answers? A In substance J 
would. 


WUliam B. Hooper 


Direct Examination 


BY MR. LEAHY: | 

Q Mr. Hooper, I just want to direct your attenijion 
to four full supply contracts in this case. | 


1070 Q Now’, with reference to Richfield, that was a 
w’holesale outlet, vrasn’t it? A Yes, sir. They dis¬ 
posed of their milk wholesale. 

Q And you also had loaned money to Richfield to bjep 
it going? A That is correct. 

Q And you felt as though in having kept this particular 
daily’ going, that at least the association should be pre¬ 
ferred as the source of supply? A Until they had ppd 
us back; yes sir. 

Q Until they paid you back? A Yes, sir. 

Q In other words, you were not financing an outlet ;:or 
a competitor? A That is correct. 

Q At least, until your money had been repaid? A 
Yes, sir. 

Q Now, is it true also insofar as Alexandria is con¬ 
cerned that there the milk was produced in Virginia to 
be sold in Virginia at Alexandria, and which was another 
special class of milk which must meet the requirements 



270 


of the Health Department of the City of Alexandria? 
A That is correct. 

1071 Q And you have that milk delivered in the State 
of Virginia to Alexandria from certain sources 

which have a permit to sell in Alexandria? A Yes, sir. 

Q And those sources you obtain in order to procure 
milk for Alexandria? A Yes, sir. 

Q And your obligation in return to those sources was 
to see that, as members of your organization, their milk 
should be sold? A Yes, sir. 

Q And in entering into that did you enter in order 
to restrain competition or to fix prices? A No, sir. 

Q What you were doing was protecting your own mem¬ 
bership in your self-interest, was it not? A That is 
correct. 

Q Now, with reference to Lucerne, was there any other 
understanding with Lucerne that you have any knowledge 
of than that Lucerne bought its milk from you and Lucerne 
milk paid for it? A None to my knowledge, no sir. 

Q And was there any intent or purpose upon the part 
of the association to fix any prices for the sale of 

1072 the milk to Lucerne? A No, sir. We sold at the 
then going price. 

Q In other words, you sold to all distributors similarly 
circumstanced at the same price? A Yes, sir. 

Q And didn^t you feel as though you had to do that 
under the Robinson-Patman Act? A Well, we also had 
to do it under the Federal order which was in effect at that' 
time. 

THE COURT: I did not catch your answer. 

THE WITNESS: I said we also had to do it under 
the federal order which was in effect at that time. 

BY MR. LEAHY: 

Q Lucerne also sells on a different retail, doesn’t it, 
because it sells through only its own outlets? A I didn’t 
get all that question, Mr. Leahy. 

Q Pardon me? A I didn’t get all that question. 
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MR. LEABTST: Will you read the question, please! 
THE REPORTER (reading): 

‘‘Q Lucerne also sells on a different retail, doesn’t it, 
because it sells through only its own outlets?” 

THE WITNESS: Yes, sir. 

MR. LEAHY: I think that is all, Your Honor. 

1 

• • • • I 

1074 Motion for Judgment of Acquittal j 

By Mr. Arthur B. Hanson j 

• • • • 

1075 MR. HANSON: I realize that. My argument 
won’t change when we come to the verdict of gui|lty 

or not guilty, but I know Your Honor is fully aware of ^he 
difference in the two. 

First, I would like to refer briefly to this letter of ij’o- 
vember 12, 1947, sent by counsel to the Federal Bureaul of 
Investigation in answer to a questionnaire. That letterl is 
a letter of transmittal. It transmitted two documents in 
answer to the questionnaire. 

The documents consisted of a labor contract and it con¬ 
sisted of a contract which was executed bv this Califon^ia 
Corporation, Lucerne Cream and Butter Company, on Julne 
11, 1940. 1 

Now, that contract was entered into under the fedeifal 
marketing order, and under Your Honor’s ruling of yes¬ 
terday at the time entered into, it was a legal contract.! 

I submit to Your Honor that that letter of transmittal, 
viewed in even the most favorable light to the govemmeit, 
can only be would it consist of a letter of transmitllal 
relating certain facts to the government which existed 
at the time of December 31, 1942. 1 

That is exhibit 43, I believe. Your Honor. 

1076 I believe that the paragraph which M. Winn is 
relying on in the letter can only be read in refereuse 

to the first paragraph of the letter, and with the numbered 
paragraph 2. 
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THE COURT: There is only one sentence that is of 
importance in that letter. 

MR. HANSON: Your Honor, the sentence refers, 
though, to the numbered paragraph 2 and to the opening 
paragraph of the letter, and I feel— 

THECOURT: I am afraid that perhaps counsel mis¬ 
apprehends the inference that the Court is drawing from 
that one sentence. 

The Court has treated that letter as an admission that 
the contract with Lucerne was taken over by Safeway. 

MR. HANSON: I understand. Your Honor. 

THE COURT: Now, I also want the Lucerne contract 
handed up. 

MR. HANSON: That would be exhibit 6, Your Honor. 

(The document referred to was handed to the Court.) 

THE COLHIT: You may proceed, Mr. Hanson. 

MR. HANSON: I merely wish to renew the fact that 
in paragraph 12 of the contract itself, there is a provision 
for approval of such a contract, and there has been abso¬ 
lutely no evidence of any such approval. In fact, there 
has been direct testimony to the effect that no such contract 
continued to exist. 

I believe that the testimony of Mr. Bush brought 
1077 out yesterday afternoon is of extreme importance. 

Bush is the operating head of seven plants in this 
country, and one plant in Canada. 

He was the gentleman who built the plant here in Wash¬ 
ington under the old butter company. He is thoroughly 
familiar with that contract. 

THE COURT: Well, after all, Mr. Hanson, Mr. Bush 
merely gave an opinion on a question of law. I did not 
exclude it, but I do not think it is very weighty. It is a 
question of law whether the Safeway was bound by the 
contract or was not. It is not a matter for a layman to 
determine. 

MR. HANSON: I submit, Your Honor, that Mr. Bush, 
as the operating head of the company, has stated that he 
has all the contracts that his company operates under in 
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his files, and that they have never operated under this 
contract since January 1, 1943; that they have never con¬ 
sidered that as a contract that bound them to the asso¬ 
ciation, and, furthermore, the government stipulated that 
Mr. Hughes, the local plant manager here in Washin;^ton 
from 1946 through ’48, at the time of the indictment,[and 
still the plant manager, would testify to this same effect 
that they do not operate under that contract, have never 
considered that to be a contract which they were bound 
by, and the fact that they have bought milk from o:her 
producers and distributors outside of the contract duidng 
the period of ’46 through ’48 certainly negates the 
1078 idea that we had a full supply contract. ! 

It wasn ’t merely a breach of contract. Your E!on- 
or; there was no contract. 

Of course, this testimony of Bush and the stipulated 
testimony of Hughes is further corroboration of Mr. Hoop¬ 
er’s testimony which is in page 319 through 321 of the 
record and on page 384 of the record. 

I submit to Your Honor that even if there be not suf¬ 
ficient here to grant us a motion for judgment of acquit:al, 
that certainly, viewing all the evidence, we certainly are 
entitled to a verdict of not guilty for this defendant. 

I think it might be of some interest to Your Honor to 
look at paragraph 9 of the contract which indicates an 
intention on the part of the parties not to be bound by 
any provision of law or ruling which is contrary. 

If the contract conflicts with it, it merely expresses an 
intention, and of course if they operated under it, that 
would have no effect. But the point is. Your Honor, they 
did not operate under this contract, and it was never 
considered to be a contract binding upon the company 
after January 1, 1943. 

And Mr. Hanson’s letter merely indicated the effect of 
the California law- and dissolutions which had to be fol¬ 
lowed or else they couldn’t dissolve the corporation. 
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APPELLANTS’ STATEMENT OF QUESTIONS 

! PRESENTED 

1. Whether appellant, Maryland & Virginia Milk Pro¬ 
ducers Association, a co-operative which supplies 80% 

! of the milk sold in the Washington milk shed, and B. B. 
Derrick, its Secretary-Treasurer, are guilty of conspiracy 
in restraint of trade in violation of Section 3 of the Sher- 

I man Act by reason of alleged price fixing through “full 
supply” contracts containing a “classified use plan” made 

I with Lucerne Dairv and Richfield Dairv, who distribute 
approximately 13.8% of the IVashington milk supply. 

2. Whether there is any substantial evidence against 
Appellant Derrick where all he did was to sign the above 

' contracts on behalf of the Association. 

' 3. Whether “full supply” contracts containing the 

“classified use plan” are illegal unless part of a mar¬ 
keting agreement under the Agricultural Marketing Act, 
50 Stat. 246, 7 XT. S. C. A., Section 608b, c. 

I 4. Wliether Section 6 of the Clayton Act, 15 U. S. C. 
Sect. 17, and the Capper-Volstead Act, 7 U. S. C. Sect. 

I 291-292 do not immunize from the charge of illegality the 

I above “full supply” contracts containing the “classified 
use plan”, there being no showing that prices were un¬ 
duly enhanced thereby. 
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OPINIONS BELOW 

The opinion of the Court below (Judge Holtzoff) on 
defendant’s motion for a judgment of acquittal is reported 
in 90 F. Supp. 681 and is printed in the Joint Appendix at 

р. 29. 

The opinion of this Court on the prior appeal, revers¬ 
ing the trial court’s judgment dismissing the indictment, 
is reported in 85 U. S. App. 180 and 179 F (2) 426. 

STATEMENT OF POINTS 

1. Full supply contracts with two distributors han¬ 
dling 13.8% of the area milk supply, coupled with the 
Classified Use plan, cannot constitute a price fixing con¬ 
spiracy under Section 3 of the Sherman Act. All appellant 
Derrick did was to sign those contracts for the Association. 

2. Full supply contracts and the Classified Use plan 
are legal, whether under a marketing order or agree¬ 
ment under the Agricultural Marketing Act, Section 608b, 

с, or without such order or agreement. 

3. Section 6 of the Clayton Act, and the Capper- 
Volstead Act, immunize from the charge of conspiracy 
full supply contracts containing the Classified Use plan 
made by an agricultural co-operative wdth its distributors, 
in the absence of any showing that prices of milk were 
“unduly enhanced” thereby within the meaning of the 
Capper-Volstead Act. 

SUMMARY OF ARGUMENT 

1. The indictment herein originally charged a racket¬ 
eering type of conspiracy to restrain trade similar to 
that in U. S. v. Borden, 308 U. S. 188. However the trial 
court, at the close of the Government’s case limited the 
proof to two items (1) full supply contracts made by 
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the co-operative with Lucerne and Richfield dairies, \|^ho 
together handled 13.8% of area milk and (2) utilizatjion 
of the Classified Use plan by which the distributor p^ys 
for milk according to the use to which he puts it (Clas^ I, 
fluid milk, Class II, cream, Class III manufactured milk), 
as disclosed by a subsequent audit. The Court held the 


full supply contracts, coupled with the Classified Use pl^n, 
to be a conspiracy to fix prices. | 

Appellants contend that full supply contracts, bearing 
in mind the perishable product, are entirely reasonable 
and that competition has not been foreclosed thereby in 
a substantia] share of the industry. The Classified Use 
plan is likewise a reasonable method of meeting the pe<!U- 
liar problems of the trade. It is an inherent right of the 
owmer of property to fix the price at which he will sell it 
and no conspiracy exists in the co-operative, the owi^er 
of the milk under this Court’s decision in Maryland\<& 
Virginm Milh Producers v. District of Columh^, 

73 App. D. C. 399, 404; 119 F. (2) 787, 792, dictati^ig 
the price it wants for its property and getting it. T)ie 
fact that the price is determined by a subsequent au4it 
of the use to which the article is put does not co|n- 
vert the transaction into a conspiracy; it is in effect a 
renegotiation of the price in the light of after events. 

likewise, it is impossible to perceive what prices are 
fixed, within the meaning of Socony-Vacnwm Co. v, TJ. C., 
310 U. S. 150. It is a mere truism to say that when a 
vendor sells an article to a vendee the contract fixes the 
price at which the article is sold. Such contracts are not 
wfithin the scope of the anti-trust acts. 

As all appellant Derrick did was to sign these contracts 
on behalf of the Association, it follows there is no sul|)- 
stantial evidence against him. | 

2. The Classified Use plan antedates the Agriailturiil 
Marketing Act, 7 U. S. C. Sec. 608(b) (c) and cooperatives 
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are not required to operate under a Federal Milk Order 
under that Act in order to utilize the plan. The burden 
of proof is upon the Government to show its use consti¬ 
tutes price fixing. The Court below was in error in sup¬ 
posing that mention of the plan in the Act outlawed it 
unless under Government supervision. This question is 
still open, this Courtis ruling in the prior appeal (179 
F. (2) 426) being upon the indictment as it then stood 
and not as narrowed down by the trial court. 

3. Under Sec. 6 of the Clayton Act, 15 U. S. C. Sec. 17 
and the Capper-Volstead Act, 7 U. S. C. 291, 292 the right 
of producers of milk to act together in a co-operative to 
market their product presupposes their right to make 
the necessary contracts to that end, both among them¬ 
selves, and, through their co-operative with their distribu¬ 
tors. The contracts herein embodying the Classified Use 
plan do not tend to eliminate and suppress competition 
but are reasonable and necessary to effectuate the policy 
of the Capper-Volstead Act. There is no charge of ^‘un¬ 
due enhancement’^ of prices within the meaning of that 
Act. The distributors are not ‘‘outside” parties within 
the meaning of V. S. v. Borden, 308 U. S. 188 or Allen 
Bradley v. Local Union, 325 U. S. 798 but the normal, the 
only, parties of the second part to any sale contracts the 
co-operative can make. Hence the reasoning of U. S. v. 
Dairy Co-operative, 49 F. Supp. 475 applies and this 
Court should refuse to emasculate the Clayton Act and 
Capper-Volstead Act in the way an older generation of 
judges emasculated the labor provisions of the Clayton 
Act. The synthesis of labor law immunity achieved in 
U. S. V. Hutcheson, 312 U. S. 219 should be followed by 
this Court by reading into Sec. 3 of the Sherman Act 
the immunity provisions of Sec. 6 of the Clayton Act and 
of the Capper-Volstead Act. 
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STATUTES INVOLVED | 

The Capper-Volstead Act of February 18, 1922, 42 ^tat. 

388,7 U. S. C. 291, 292, is as follows: | 

Persons engaged in the production of agricultural 
products as farmers, planters, ranchmen, dairymen, 
nut or fruit growers may act together in associations, 
corporate or otherwise, with or without capital stock, 
in collectively processing, preparing for market, han¬ 
dling, and marketing in interstate and foreign com¬ 
merce, such products of persons so engaged. Such asso¬ 
ciations may have marketing agencies in common; Ond 
such associations and their members may make Ithe 
necessary contracts and agreements to effect such jjur- 
poses. 1 

If the Secretary of Agriculture shall have reasorj to 
believe that any such association monopolizes or re- 
. strains trade in interstate or foreign commerce to such 
an extent that the price of any agricultural product is 
unduly enhanced by reason thereof, he shall serve upon 
such association a complaint stating his charge in that 
respect, to which complaint shall be attached, or c|)n- 
tained therein, a notice of hearing, specifying a ^ay 
and place not less than thirty days after the service 
thereof, requiring the association to show cause why 
an order should not be made directing it to cease and 
desist from monopolization or restraint of trade. If 
upon such hearing the Secretary of Agriculture shall 
be of the opinion that such association monopoli 2 ;es 
or restrains trade in interstate or foreign commerce 
to such an extent that the price of any agricultural 
product is unduly enhanced thereby, he shall issue 
and cause to be served upon the association an order 
reciting the facts found by him, directing such asso¬ 
ciation to cease and desist from monopolization or 
restraint of trade. 1 

Section 6 of the Clayton Act of October 15,1914, 38 Stit. 

731,15 U. S. C. 17, is as follows: j 

The labor of a human being is not a commodity 6r 
article of commerce. Nothing contained in the anti¬ 
trust laws shall be construed to forbid the existence 
and operation of labor, agricultural, or horticultural 
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organizations, instituted for the purposes of mutual 
help, and not having capital stock or conducted for 
profit, or to forbid or restrain individual members of 
such organizations from la\vfully carrying out the 
legitimate objects thereof; nor shall such organiza¬ 
tions, or the members thereof, be held or construed to 
be illegal combinations or conspiracies in restraint of 
trade under the antitrust laws. 

STATEMENT 

Preliminary: 

A jury being waived, the Court below (Judge Holtzoff) 
convicted appellants, the Maiydand & Virginia Milk Pro¬ 
ducers Association, Inc. and B. B. Derrick, its secretary- 
treasurer, Safeway Stores, Inc. and Richfield Dairy, of 
a conspiracy to violate Sec. 3 of the Sherman Act. The 
appellant Association was fined $50(X00, appellant Der¬ 
rick $100.00 (suspended) and Safeway Stores and Rich¬ 
field Dairy $100.00 each (App. 2-5, 43-45). Safeway and 
Richfield have paid their fines and there are now only 
two appellants, the Association and its Secretary-Treas¬ 
urer, B. B. Derrick. 

The Indictment: 

The indictment charges a conspiracy “to eliminate 
and suppress competition in the sale of milk to and the 
purchase of milk by defendant distributors, and in the 
sale of fluid milk and cream and milk products by the 
defendant distributors to consumers and other purchasers 
in the Washington metropolitan area’’ in violation of 
Sec. 3 of the Sherman Act (Ind. par. 35, Ap. 13). 

The original defendants were the Maryland and Vir. 
ginia Milk Producers Association, Inc., B. B. Derrick, its 
Secretary-Treasurer, Chestnut Farms-Chevy Chase Dairy 
Co., Thompson’s Dair>% Inc., Richfield Dairy Co., Simpson 
Bros. Inc., Safeway Stores, Inc., Alexandria Dairy Prod- 
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ucts Co., and Harvey Dairy, Inc. Upon motion made at 
the close of the Government’s case judgments of acquittal 
were entered in favor of Chestnut Farms-Chevy Chase 
Dairy, Thompson’s Dairy and Simpson Bros., Inc., siiai- 
liar motions being overruled as to the remaining defend¬ 
ants (Tr. 1003). Upon renewal of the motion (analogous 
to a motion for a directed verdict) at the close of the 
entire case (Tr. 1073-4) the Court entered judgments of 
acquittal for Alexandria Dairy Products, Inc., and Harvsy 
Dairy, Inc. The remaining defendants, namely the Asso¬ 
ciation and B. B. Derrick, Safeway Stores, Inc., and Rich¬ 
field Dairy, Inc., were convicted and sentenced to pay 
small fines. j 

The indictment alleged a racketeering type of conspi|r- 
acy somewhat similar to XJ. S. v. Borden, 308 U. S. 18|8, 
as the multitudinous charges of par. 36(a) to (p) show 
(Ap. 13-18). However, the Court at the close of the 
Government’s case limited and restricted the proceeding 
to the subject of ‘Hull supply” contracts embodying the 
classification plan (Ap. 43). Hence the essence of tlje 
indictment now is that the four convicted defendants coi^- 
spired to eliminate and suppress competition by full sujj)- 
ply contracts w’ith Lucerne and Richfield dairies couplejd 
with operation of the Classified Use plan. (See Ind. par, 
21, 24, 36a, Ap, 11-12, 14, par. 36e to 36h, Ap. 14-15) | 


Effects of the Conspiracy: j 

I 

The effects of the conspiracy are alleged to be tha|t 
defendants secured control of 80% of the area milk sup|- 
ply and power to control prices; that a rigid and artificiall 
price structure resulted, with increase of prices to conl- 
sumers; causing distributors to base their price for fluic' 
milk on the Class I price rather than on the average cost; 
depriving consumers of the chance of buying fluid milk 
from other markets; reducing the supply; depriving non¬ 
member producers of the chance of selling milk to distrib- 
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utors and depriving distributors of the chance of buying 
milk direct from the producers. (Ind. par. 38, Ap. 17-18) 

None of the above etfects were specifically found by 
the Court below whose opinion simply held the full-supply 
contracts, coupled with the classified use plan, constituted 
price fixing (Ap. 41-42). 

Holding of the Court Below: 

The Court below expressly acquitted the Association 
and its Secretary-Treasurer of conspiring with the dis¬ 
tributors either to fix the prices the latter would pay for 
milk (Ap. 36) or the prices the distributors would charge 
the consumer (Ap. 36). As already mentioned the Court 
narrowed down the case to the full-supply contracts em¬ 
bodying the classified use plan of payment (Ap. 37-42), 
which, taken together, the Court held w^as “a scheme 
for controlling and fixing prices of milk sold by the 
Association to the distributors.’’ (Ap. 42). The Court 
held that while the above methods of doing business were 
legal under a marketing agreement made with the Secre¬ 
tary of Agriculture under the Agricultural Marketing 
Act (7 U. S. C. Sec. 608 (b)(c), the abandonment of the 
milk order under that Act on March 31, 1947 rendered 
continuation of the full-supply contracts embodying the 
classified use plan illegal (Ap. 38-41). 

The Court absolved the defendants of any malevolent 
motive and held there was no evidence the prices fixed 
were unreasonable or that competitors or the consuming 
public Avere in any way harmed (Ap. 42). The Court 
said: 

There is an honest difference of opinion between 
the Government and some of the defendants as to 
whether the course of conduct just described was per¬ 
mitted by law. This question could well have been 
settled by a civil action without a criminal prosecu¬ 
tion with all its implications.” (Ap. 42) 



The Court agreed with defendants’ counsel that the 
defendants were “a sort of guinea pig” and that the 
record as a whole showed only ‘ ‘ technical violations in 
the sense there was no intent to do harm or hurt j to 
anybody” (Tr. 1109). 

THE EVIDENCE 

The Full Supply Contracts: 

It was conceded by all at the trial that the 
tion was a bona-fide dairymen’s co-operative 
of around 1500 producers (Tr. 180), organized under 
laws of Maryland and that defendant Derrick was 
Secretary-Treasurer. No point was made as to 
state commerce as the Shennan Act applies locally 
the District of Columbia. 

As to the full supply contracts, a contract between 
Association and Lucerne (Safeway) dated June 11, 1 
provided that the Association would supply the dist] 
utors entire requirements for fluid milk and cream 
distribution in the Washington area (Gov. Ex. 6, Ap. 5^). 
A contract between the Association and Richfield Daijry 
dated December 11, 1946 contained similar provisions 
(Gov. Ex. 1, Ap. 48). Each of these contracts provided 
for payment of milk, cream, etc. in accordance with the 
Classified Use Plan as contained in the Marketing Agree¬ 
ment and Order for the Washington area approved by 
the Secretary of Agriculture February 1, 1950. (Gov. 
Ex. 1, 6, Ap. 58, 48). See Cts. opinion (Ap. 40-41). ifn 
the case of Richfield, a wholesale distributor, the Asso(!i- 
ation had lent it money to keep it in operation and hence 
felt it should be preferred as the source of supply, at 
least until the loan was repaid. The Association was not 
financing an outlet for a competitor (Hooper Ap. 269). 
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Similar contracts containing full supply provisions ex¬ 
isted at one time in the case of Chestnut-Farms Chevy 
Chase Dairy, Thompson’s Dairy and Simpson Bros. Inc. 
However, as these dairies were not parties to such con¬ 
tracts during the three year period of the Statute of Limita¬ 
tions immediately preceding the tiling of the indictment, 
the Court on motion made at the close of the Govern¬ 
ment’s case (analogous to a motion for a directed ver¬ 
dict) ordered judgments of acquittal as to these defend¬ 
ants (Ap. 42).^ Defendant Alexandria Dairy Products 
Co. was acquitted at the close of the entire case apparently 
on the theory its relations with the Association were 
governed by the Federal Marketing Order during its ex¬ 
istence from February 1, 1940 until March 31, 1947 and 
thereafter by orders of the IVfilk Commission of the State 
of Virginia (Tr. 1079; 1108). Defendant Harvey’s Dairy 
was acquitted at the same time apparently on the theory 
it did no business interstate in character or within the 
District of Columbia (Tr. 851,1101,1105,1108). 

The Government conceded the full-supply contracts 
merely required the Association to supply the distrib¬ 
utors needs to the extent it was able; in the event of a 
shortage of supply the distributors could go elsewhere 
(Tr. 10, Ap. 146). They were not exclusive supply con¬ 
tracts as in JJ. S. v. Standard Oil Co. of California, 78 F. 
Supp. 850, 867, 337 U. S. 293, wliich prohibited outside 
purchases even upon a failure of supply. 

The theory of the full supply contracts is that the 
farmer is of necessity a long range planner, who must 
be assured of an outlet for his milk over a period of 


* The Court held most of the full supply contracts were cancelled 
in 1938 and were never renewed and that the distributors (except 
Lucerne (Safeway) and Richfield) bought on a day to day basis 
(Ap. 37-8). The Chestnut Farms-CheVy Chase, Simpson Bros, and 
Thompson’s Dairy contracts were terminated September 30, 1938 
(Ap. 63-4, 67). 
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time. There is no way to get a supply of milk on a |day 
to day basis. (Hooper App. 148-9, 175-6). Also, the dis¬ 
tributor must have a dependable supply (Hooper |Ap. 
142-3). The effect of a full supply contract would b^ to 
prevent distributors buying milk from other sourjses, 
though as a matter of fact the distributors did in fact 
purchase milk outside the Association and continued! to 
do so as of the date of trial (Hooper Tr. 347, Ap. ^.43, 
167-8,185-190,199, 38). 

It was stipulated that the Association handles approxi¬ 
mately 80% of the milk in the Washington milk-s]ied 
(Tr. 11, Ap. 37). It was also conceded that during the 
three year period of the Statute of Limitations immedi¬ 
ately preceding the indictment Lucerne (Safeway) distrib¬ 
uted approximately 12.3% and Richfield Dairy about 1.5% 
of retail Class I and II milk in the Washington ai'ea 
(Ap. 73). 

Classified Use Plan Provisions: 

The Lucerne (Safeway) contract of June 11, 1940 p|ro- 
vided: 

“(3) Distributors shall pay to the Association 
for all milk and/or cream sold and delivered to it 
by the Association the minimum prices, according to 
the use to which said milk and/or cream is put, in 
the manner and in the amount provided for in the 
Marketing Agreement and Order for the Washington 
Marketing Area, which agreement has been approved 
by the United States Secretary of Agriculture aiid 
became effective February 1, 1940. A copy of said 
Marketing Agreement and Order is attached hereto 
as Exhibit ‘‘A’^ and by reference made a pajrt 
hereof.’’ (Ex. 6, Ap. 58). | 

A similar provision appears in the Richfield contract 
(Ex. 1, Ap. 49). I 
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The Marketing Agreement and Order for the Washing¬ 
ton Marketing Area above referred to (T. 7, Ch. IX, Code 
of Fed. Regs., Marketing Orders—Part 945, Ex. 83, R. 
720) provides that all milk received by a distributor 
shall be classified as follows: 

‘ ‘ Sec. 945.4 

(b) Classes of Utilization. Except as provided 
in paragraph (c) of this section, the classes of utili¬ 
zation of milk shall be as follows: 

(1) Class I milk—all milk disposed of in the form 
of fluid milk. 

(2) Class II milk—all milk disposed of in the 
form of chocolate milk and whole milk drinks, cream 
for consumption as cream, cream buttermilk, cottage 
cheese and all milk the utilization of which is not 
classified in Class I and Class III; and 

(3) Class III milk—(a) all milk the cream there¬ 
from which is disposed of to a manufacturer of ice 
cream • • *; and (b) milk or cream used by a han¬ 
dler to produce ice cream.” 

The exception in pargaraph (c) provides that milk 
delivered by one distributor to another shall be Class I 
milk, and cream so delivered Class II milk (Sec. 945.4 (c)). 

Minimum prices are set forth in Sec. 94.5. Thus the 
price of Class I milk is $3.17 per cwt.; Class II milk $1.90 
per cwt., with some exceptions in each class. Class III 
prices are an average of certain weekly market quota¬ 
tions integrated into a mathematical formula. 

How the Contracts Operated: 

In accordance with the Classified Use Plan, milk is 
delivered to the distributor but the total price for any 
given consignment is not known until a later audit re¬ 
veals how much was used as Class I or Class II or Class 
III (Hooper, Ap. 74, 81, 153, 157, 173-4, Tr. 646). Class 
I, as already seen, covered milk used for fluid consump¬ 
tion, which brings the highest price (Hooper, Ap. 74-5). 
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Naturally, a farmer delivering milk cannot specify how 
much shall be used as Class I or Class II or Class III— 
some of any given delivery may be used in each class. 
It all goes into one general pool (Hooper Ap. 74-5). As 
the milk comes into his plant the distributor decides how 
much he will bottle for Class I or how much he wall use 
for cream in Class IT, etc. Ultimately the consumer is 
the deciding factor (Hooper Ap. 76, 204-5, Tr. 458-4(!4). 
If the consumer doesn’t buy the milk as fluid milk or 
cream it becomes surplus milk in Class III and is re¬ 
turned to the Association (Hooper Ap. 76, 154, 177-8, 
Tr. 458-9). j 

The Association has no plant (Ap. 76) and hence a p|ro- 
ducer is assigned to a given distributor to whom he tie- 
livers his entire product (Hooper Ap. 76-78). When the 
distributor receives more milk than he can sell he notiiies 
the Association which orders it delivered to any otter 
distributor who may need it (Hooper Ap. 76-78). If|no 
other distributor wants it, the milk is treated as surpllus. 
In that event the distributor may, at his option, sell ihe 
surplus milk on his own and remit to the Association 
the Class ITT price. Or he can separate it into 40% 
cream and the Association tells him where to deliver it, 
in which event the distributor gets paid the Class j’TT 
price. (Only fluid cream in bottles is Class IT, bulk 
cream for ice cream etc. being Class ITT) (Hooper 
78-79). The di.stributor receives the skim milk for liis 
labor in separating the milk into cream (Hooper Ap. 7^). 
If the distributor sells surplus milk to a non-contractilng 
distributor, whose books are not open to the Association 
to ascertain in what class he uses it, the distributor pa|ys 
for it as Class T milk (Hooper Ap. 80-81), unless it we|re 
proved to the satisfaction of the Association that the nc(n- 
contracting distributor used it in Class IT or ITT, for In¬ 
stance for ice cream (Hooper Ap. 80-81). Surplus m|lk 
in the hands of a contracting distributor would be treated 
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as Class III milk, i. e., as returned to the Association 
(Hooper Ap. 80-82). 

The contract between the producer and the Association 
(Gov. Ex. 29, Ap. 82, 84-85) provides that the Associa¬ 
tion will accept all the producers milk and dispose of it, 
remitting the producers share of the proceeds to him by 
monthly payments after deducting brokerage. 

In 1942 a shortage of milk occurred in Washington due 
to the war and the local Health Department permitted 
importation into the District of outside milk from un¬ 
inspected farms. The shortage of any given distributor 
was handled in two ways. Wliere the Association could 
purchase the milk advantageously it did so and had it 
delivered to the distributoi-. Or where the distributor 
could buy it more advantageously, the distributor did so 
(Hooper Ap. 92). Outside milk is classified in Class HI 
but if there is no local milk to cover demands in Class I 
and IT, the emergency milk moves up (Hooper Ap. 93). 

On cross-examination by appellants, the Government 
witness Mr. Wm. B. Hooper, office manager of the Asso¬ 
ciation stated the milk supply varied seasonally and in 
accordance with the health of the herd, and the weather 
(Hooper Ap. 97-98, 101). The demand fluctuates daily: 
a rainy day may reduce sales by as much as 6,000 gallons 
(Hooper Ap. 98). The demand also varies in accordance 
with the days of the week: on Thursday 20,000 gallons 
more are bottled than on Saturday. A distributor must 
always have enough milk on hand to meet the maximum 
demand and he never knows what the demand will be 
until the day the consumer buys the milk. The Associa¬ 
tion, in turn, must prepare for this maximum demand 
(Hooper Ap. 98). The function of the Association is to 
act as sales agent for the member. It sells the milk to 
the distributor, collects the proceeds and remits to the 
producer. The distributor thus always has a single 
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source from which to purchase a supply (Hooper Ap. 
99). When the milk gets to the distributors platform it 
is his obligation from then on to process it (Hooper Ap. 
101 ). 

There is a surplus each day in the Washington market, 
in the spring as much as 30,000 gallons a day; and in the 
fall less. The distributors used to insist on a 10% |sur- 
plus but during the war they reduced it to 7% (Hooper 
Ap. 101-2). This surplus is the big problem of the| in¬ 
dustry ; if not utilized it is lost. The problem of | the 
Association is to find some way to utilize it and equalize 
the loss (Hooper Ap. 102-3). For instance, instead of 
throwing back the excess on the farmer the Association 
would have it converted into 40% cream for making ice 
cream. The skim would be used for milk powder and 
condensed milk (Hooper Ap. 103-4) 

Up to November 1, 1938 milk was sold to the distlrib- 
utors on a flat price basis, i. e. the distributor paid a 
given price for all his milk no matter how he used it 
(Hooper Ap. 104). Under the flat price plan, the dis¬ 
tributor turned back to the Association his entire surplus 
in the form of 40% cream and received credit for it 
(Hooper Ap. 105). His tendency w’as to sell as much ^uid 
Class I milk as possible and not purchase any Class II 
and Class III milk from local producers (Hooper Ap. 105- 
107). He would thus attempt to limit his purchases to 
his needs for Class I milk (Hooper Ap. 107). _ Also, the 
flat price system puts a premium on bootlegging into the 
District cheap “outside’’ unlicensed milk both to use as 
fluid milk in Class I and to take care of Class II and 
Class in needs (Hooper Ap. 105-6). The result of the 
flat price system was to throw the whole burden of :he 
surplus upon the farmer (Hooper Ap. 107). 

Different distributors sell different percentages of 
Class I (fluid) milk, they vary from 60% to 90% in 
Class I. Under a flat price system the distributor who 
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sells most of his milk in Class I really buys it cheaper 
because a flat price is an average price, made up from the 
highest to the lowest utilization. However, the distrib¬ 
utor does not pass this saving on to the consumer, he 
simply pockets the dilference (Hooper Ap. 110-111). Ob¬ 
viously the distributor who bought at 10 cents a quart 
and sold 90%- of his milk as fluid milk at 12 cents a quart 
would make more money than a distributor who could 
sell only 60% of his milk as fluid milk (Hooper Ap. 111- 
112 ). 

The Classified Use Plan came into being to handle sur¬ 
plus and also because under the flat price plan the Asso¬ 
ciation had just about lost all cream sales in the market. 
This was because the distributors bought milk on the 
flat price plan for fluid sales only and did not push 
cream sales as they saw no profit in cream (Hooper Ap. 
112-113, 117). The change to the classified use plan was 
not with any purpose of restraining either the produc¬ 
tion or distribution of milk. It was just an ordinary 
step to get the producers the best price for their milk 
and to handle the surplus (Hooper Ap. 112-13). The dis¬ 
tributor pays in accordance with the use he makes of 
the milk; the distributor who sells the most fluid milk no 
longer has the advantage he has under the flat price plan 
(Hooper Ap. 113). 

After the distributor has taken care of the demand 
for fluid milk (Class I) cream and cottage cheese (Class 
II) the balance is Class III or surplus. This surplus, un¬ 
less it is converted into some manufactured product 
would be a total loss, as it is perishable (Hooper Ap. 
117-8). The reason the surplus is converted into cream 
is that cream can be stored for a longer time (Hooper 
Ap. 118). 

The classified use plan is not new but has been kno^vn 
to the industry since 1916 (Hooper Ap. 109, 118), and is 
in general use in all milk markets and under all Federal 


milk orders and marketing agreements approved byl the 
Secretary of Agriculture at the present time (Hooper 
Ap. 118-9). Under the classified use plan price fixing 
would not be easier than under the flat price planj; in 
both cases the law of supply and demand operjates 
(Hooper Ap. 119). 1 

The Government did not contend there was any! in¬ 
herent illegality in the classified use plan, though it felt 
it could be used with more facility in a price fixing scheme 
than the flat price system (Ap. 108). The trial court had 
no doubt as to its economic soundness (Tr. 1021, Ap. 260) 
or as to the utility and desirability of the plan but ques¬ 
tioned whether it could legally be adopted unless under 
a Milk Order supervised by the Secretary of Agricul¬ 
ture (Tr. 965; 1009-10). Ultimately the Court held it 
could not (Ap. 41-2). The Court ascribed no criminality 
to the Association during the period of time it o])er- 
ated under a Federal Milk Order, from February 1, 
1940 until March 31, 1947, although that order contained 
the classified use plan (Ap. 38-41). The Association and 
its members abandoned the Federal Order because tiey 
were indignant that under it the price of milk in Ihis 
District was adjusted by the Secretary of Agricultare 
in accordance with fluctuations in the price of butter on 
the Commodity Exchange in New York (Ap. 40-41; 
Hooper 130-134; 135-137). The Court below approved this 
action of the Association and its producers (Ap. 40-4|l). 

Method by Which Association Priced Its Milk: | 


The Court below specifically absolved the Association 
of arriving at the price it would charge for its milk by 
joint action or discussions with the distributors. As 1he 
Court below said: ‘‘It was determined by the Associa¬ 
tion and imposed on the distributors” (Ap. 36). The 
board of directors of the Association set the asking pri ce 
for its milk after studying reports submitted by its Sec:*e- 
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tary-Treasurer and a trained economist in its employ 
(Hooper Ap. 120). The Government Index of food costs 
is considered and a number of other indexes (Hooper 
Ap. 121-2, 139). From February 1, 1940 until some time 
in 1946, when the Association was under the Federal 
Order, it never raised its prices above the mimmum prices 
fixed by the order though it could have done so if it had 
so desired (Hooper Ap. 122-3). The reason it asked the 
increase in 1946 was to equalize a Government subsidy 
which had been removed because of an unexpected Presi¬ 
dential veto of legislation June 30, 1946 (Hooper Ap. 123- 
125). After the Milk Order was terminated March 31, 
1947 the Association was governed as to Virginia pro¬ 
ducers bv orders of the Virginia Milk Commission which 
fixed both wholesale and retail prices (Hooper Ap. 128-9). 
When the Federal Order was abandoned the Association 
advised the distributors it would sell at the Virginia price 
until the Virginia IMilk Commission after a thorough in¬ 
vestigation and hearing fixed a new price, which would 
apply to all producers, Maryland an Virginia as well. 
(Hooper Ap. 137-8). 

Due to the war and increase in population District 
inspected milk proved inadequate in 1942 and the Asso¬ 
ciation itself requested the District Health authorities 
to permit entry of ‘‘outside’^ uninspected milk as an 
emergency measure. The Association made no attempt 
whatever to control its price or to require distributors 
to obtain their entire supply from the Association 
(Hooper Ap. 144-147, 190-193). The ‘‘outside” milk 
came from far-off states, as far West as Wisconsin and 
the Association made no effort to prevent its entry 
(Hooper Ap. 147-8). 

As Class ni milk is sold to ice cream manufacturers, 
bakeries, etc. it comes into competition with surpluses 
from Wisconsin and other states. Its price is set by a 
formula which is part of the national picture. The same 
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thing is true of Class II milkj there is a competitive situ¬ 
ation between nation-wide Class II milk and District Class 

II milk. Class I (fluid) milk is not sold in competition 
with other (outside) milk (Hooper Ap. 179-180). Of 
course, it comes into competition with milk of non-n|em- 
bers of the Association (Hooper 391-2). Class II |and 

III milk prices depend on the law of supply and demjand 

(Hooper Ap. 193-4). Class I prices are determine^ in 
accordance with various cost indexes of the Commerce 
and Agriculture Departments, by the costs of productjion, 
acts of God, droughts, weather, condition of the hej:ds, 
etc. (Hooper 194-5). | 

A Government witness, Mr. Raymond B. Bush, manager 
of Safeway plants over the United States, testified that 
Lucerne bought milk from the Association because it 
wanted a dependable supply (Bush, Ap. 247, 251). The 
Classified Use Plan was in force in practically all their 
plants, both in places where Government Milk Ord,ers 
were in force and where they were not (Bush Ap. 251-2). 

The Association’s Expert Testimony: 

Mr. Otie Reed, economist for the National Milk Pro¬ 
ducers Association, formerly Chief of the Dairy Braijich 
of the Agricultural Adjustment Administration, and Dep- 
utv Director of the War Food Administration, testif ed 
as an expert relative to the Classified Use Plan, wh ich 
was in use since 1918 in many markets. Mr. Reed named 
New York Cit>% Chicago, Boston, St. Louis, San Fran¬ 
cisco, Los Angeles and many smaller markets (Reed, .^p. 
253-4), It was in use regardless of whether a Federal 
Milk Order existed or not and was generally accepted |as 
a market plan in the various milk sheds in the country 
(Reed Ap. 254-5). Under a flat price plan, the price, in 
order to secure a supply of milk for the market, must 
take into consideration not only the milk sold as fluid milk 
but the milk left over as surplus. The surplus must be 
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converted but in doing so it competes with milk in other 
markets which does not have to meet the high sanitary re¬ 
quirements of fluid milk and hence is cheaper for manu¬ 
facturing purposes (Reed, Ap. 255-6). In adjusting the 
flat price for fluid milk the surplus must, of course, be 
considered (Reed, Ap. 256). The Classified Use Plan re¬ 
flects the same system as the flat price; it is simply a 
formalization of the same process by which the flat price 
is arrived at (Reed, Ap. 256-7). Competition establishes 
the flat price. If it is too high it would result in more 
production and milk coming into the market from outside 
markets. This in turn would increase the surplus and 
force a reduction in the price (Reed, Ap. 257). If the 
flat price is too low it would cause producers to sell else¬ 
where or cease producing fluid milk (Reed, Ap. 257-8). 

As to the Classified Use Plan, the Secretary of Agri¬ 
culture in formulating a Milk Order put into effect the 
plan in use in the particular territory, which in Wash¬ 
ington \vas the Classified Use Plan (Reed, Ap. 259). The 
flat price plan was very unusual, only one order having it 
(Reed, Ap. 259-60). The official wffio put the Classified 
Use Plan into effect in a Federal Order would fix the 
Class I price according to the history of prices in the 
market, supply and demand and after weighing all fac¬ 
tors would come out with a price which would furnish 
an adequate supply of milk at reasonable prices to pro¬ 
ducers. Exactly the same method would be used by the 
Association where no Federal Order existed because the 
same factors affect the price the producers may charge. 
The same economic factors enter into determination of the 
price (Reed, Ap. 260-1). Labor and other costs and feed 
are factors taken into consideration. If the Class I price 
is made too high, the same results follow as in a flat price 
system, i. e., more production and milk from outside mar¬ 
kets, which in turn would increase the surplus and force 
a reduction in price (Reed, Ap. 261 by refi to Ap. 257). 


A Classified Use price for Class I milk comes into com¬ 
petition with flat price sellers in other markets not oper¬ 
ating under a Federal Order and independent sellers, not 
members of a cooperative (Reed, Ap. 261). The Classified 
Use Plans results in the farmer receiving a blend plrice, 
i. e., the weighted average of the values of milk sold in 
all classes (Reed, Ap. 261-2). The distributor pays only 
that price for his milk which the use to which he has put 
his milk demands (Reed, Ap. 262). The full supply con¬ 
tracts would not make it any more possible to fix arbitr ary 
prices under a Classified Use Plan than under a flat plrice 
system. The same competitive forces operate to adjust 
off at a level the flat price or the Class I price (R<5ed, 
Ap. 262-3). Under the fiat price system, in flush seasons, 
with a seasonal surplus, the distributor would simply cut 
off the producer because he didnT need the milk. Under 
the Classified Use Plan the producer is saved because 
the surplus is taken care of under Class I and III. The 
cooperative can thus take much better care of the pro¬ 
ducer under the Classified Use Plan (Reed, Ap. 263-4)1 


Under Sec. 608 (b) of the Agricultural Marketing ^ct 
a milk marketing agreement is a voluntary agreem| 2 nt 
by producers to pay the specified prices and observe |^^he 
other provisions of the agreement. It is applicable only 
to the parties who sign it. (Reed Ap. 264-5). 

Additional defense experts who heard and adopted Jfr. 
Reed’s testimony wore j\rr. Edwin W. Gaumnitz, Exe(3u- 
tive secretary of the Clieese Institute, formerly Chief of 
the Dairy Branch, Department of Agriculture, which Eid- 
ministered the various milk marketing orders and agree¬ 
ments (Ap. 265-7), Dr. John D. Black, Professor of Eco¬ 
nomics at Harvard, who was a member of the Committee 
which drafted the Boston order (Ap. 267-8), and Dr. Fried 
F. Lininger, Director of the Agricultural Experiment Sta¬ 
tion, Pennsylvania State College for the last eight years 
(Ap. 268-9).' I 
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ARGUMENT 

I. 

A. Price-Fixing Is the Basis of Decision of Trial Court: 

As already seen, the Court below absolved defendants 
of fixing prices to be paid by distributors for milk by 
joint action with the distributors. (Ap. 36). The Court 
likewise absolved defendants of fixing consumer prices 
(Ap. 36-37). However the Court held that the use of 
the full supply contracts coupled with the Classified Use 
plan constituted agreements to fix prices and hence were 
'per se illegal. The Court held the full supply contracts 
‘‘standing alone and containing no other provisions, are 
not necessarily illegal”. (Tr. 996). Hence the Classified 
Use plan must contribute the requisite illegality. (Ap. 
41-42) 

As to this, the Court said: 

“The classification plan for arriving at the price 
of milk is generally regarded as economically sound 
because of the unique and exceptional features of 
the industry. By this means, however, the price is 
fixed more or less artificially—and I do not use 
“artificially” in an opprobrious sense—and is not 
reached as the result of the free play of the forces 
of competition, as the unrestrained operation of 
the law of supply and demand. The efficacy of the 
classification plan in this instance is advised by sev¬ 
eral “full supply” contracts (Ap. 39-40). 

Hence it is on the theory of price fixing that the Court 
held defendants guiltv. It is onlv on this theorv that the 
Court could possibly find guilt as the record is bare of 
any showing of restraints or other evil effects within the 
rule of reason of U. S. v. U. S. Steel Co., 251 U. S. 417, 
and later cases. The Court below expressly absolved 
defendants of any misuse of power. (Ap. 40-42). 
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B. What Prices Have Been Fixed?: j 

It is difficult from the opinion below to tell in jwhat 
the price fixing consisted. As the Court expressly ex¬ 
cluded fixing of consumer prices, the only other prices 
were the prices of milk sold by the Association to Lu(;eme 
and Richfield dairies under written contracts, Ex. 1 and 
Ex. 6. (Ap. 48, 58). It is, of course, a truism that a 
contract of sale fixes the price of the article sold but 
hitherto we had not thought this bare fact constiluted 
‘‘price-fixing” in violation of the anti-trust laws, other 
factors of restraint being absent. Also, one who owns 
an article as the Association did here (this Court so held 
in Maryland d Virginia Milh Producers Assn. v. District 
of Columbia, 73 App. D. C. 399, 404; 119 F. (2) 787, 792) 
can sell it at any price he sees fit—at least so far as; the 
charge of price-fixing is concerned. The owner is not re¬ 
quired to let the sale price be fixed by “the free play of 
the forces of competition or the unrestrained operation 
of the law of supply and demand” as the Court below 
puts it (Ap. 39-40). This might be pertinent upcn a 
charge of monopoly or other restraint but, so far as 
we know, no court has held that the owner of personal 
property, in selling it at a given price, violates the anti¬ 
trust laws unless the price is fixed by the forces of com¬ 
petition or the law of supply and demand. In Old Dear¬ 
born Distilling Co. v. Seagram Co., 299 U. S. 183, 192, 
the Supreme Court said that “the right of the ovuer 
of property to fix the price at which he will sell it is an 
inherent attribute of the property itself and as such wi :hin 
the protection of the Fifth and Fourteenth Amendments”.^ 

The fact that he sells the article at his asking price 
shows, no proof of oppression being present, that the law 

^ Citinpr Tyson v. Banton, 273 U. S. 418, 429; Wolff Packing Co. v. 

C. I. R., 262 U. S. 522, 537; Rihnik v. McBride, 2ni U. S. 350; WiU- 

iams V. Standard Oil Co., 278 U. S. 235; New State Ice Co. v. uieb- 
rrvann, 285 U. S. 262. I 
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of supply and demand has operated, othervvise no one 
would buy the article. The doctrine of price-fixing under 
the anti-trust laws, as enunciated in the classic cases of 
Soc(yny-Vacimm Co. v. U., S., 310 U. S. 150, U. S. v. Tren¬ 
ton Potteries Co., 273 U. S. 392, refers to conspiracies 
among various vendors to fix the price at which they 
will sell or the price at w’hich the public will buy their 
articles- Common sense tells us a vendor cannot con¬ 
spire with himself in setting an asking price (without 
any contact with the vendee, as held by the Court below). 
(Ap. 36). It seems a monstrous doctrine that the vendee 
conspires criminally to fix prices when, desiring to obtain 
the article, he agrees to pay w*hat the vendor asks. 

We are unable therefore to work out any satisfactory 
theory of price fixing from the opinion below. When the 
case wras here before (No. 10,045, October Term 1948) the 
Government in its brief p. 17-18 contended the distrib¬ 
utors agreed with the Association not to resell fluid milk 
to the public below the Class I price, which had the effect, 
the Government argued, of making the distributors base 
their fluid milk prices on the Class I cost rather than 
the average cost of all milk they purchased. However, 
there w^as no proof of any such agreement at the trial. 
The only agreement w’as embodied in the contract (Ex. 1 
and 6) which priced milk sold as fluid milk at the highest 
price, with Class TI and Class III milk at low^er prices. 
It is as if the Association and the distributors agreed 
upon a flat price for milk but agreed to renegotiate the 
contract and re-arrange the prices in the light of a later 
audit showing the use to which the milk w’as put. This 
does not constitute a conspiracy but is merely the meet¬ 
ing of the minds of vendor and vendee that a given price 
shall be arrived at in a given way, i. e. by use, making 
the most profitable use return the highest price. As the 
vendor could charge any price he w’anted, the highest 
price for all his milk if he so desired, it follows he has 
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the right to scale it down depending on the use to which 
it was put. 

C. Full Supply Contracts Are Valid: 

The Association handles about 80% of the milk sold in 
this area. (Ap. 37). No full-supply contracts existed 
with the two largest distributors—Chestnut Farms-Cihevy 
Chase Dairy Co. and Thompson’s Dairy, who handle 70% 
of the Association’s milk. Lucerne and Richfield, the 
only two distributors having full supply contracts, | con¬ 
trol 12.3% and 1.5% respectively (Ap. 73) of milk ih the 
area. The case therefore, on this point, narrows down 
to the contention that the Association conspired with 
these two dairies to eliminate and suppress competition 
by means of full-supply contracts with two dairies con¬ 
trolling, together, 13.8% of area milk. (Ind. par. 24:^ 28, 
35, Ap. 73). 1 

Tlie Court below noted that in Standard OU Co. of yali- 
fornm v. U. S., 337 U. S. 293, the Supreme Court, by a 
5 to 4 vote, held some 8,000 exclusive supply contracts 
wfitli 5,937 gas stations to be in violation of the Clayton 
Act, which contains no criminal sanctions, but expressly 
left open the question whether such contracts were in vio¬ 
lation of the Sherman Act. (Ap. 37). The pertinent 
Clayton Act provision is Sec.3, prohibiting contracts for 
the sale of goods on the condition that the purchaser 
shall not deal in the goods of another. (15 U. S. C. A. 
Sec. 14). It is a far cry from this case to the pre;5ent 
where exchmve supply contracts are not involved. The 
Association simply engages to supply the distributor to 
the extent it is able. Wlien it cannot do so the distrib¬ 
utor can bnv elsewhere and in fact did so during the war. 
(Ap. 38). 

The Court below held the distributors without full-sup- 
ply contracts (the vast majority) bought from the Assbei- 
ation as a matter of free choice, because they were thus 
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assured of a reliable source of a large daily supply with¬ 
out which they could not properly serve their customers. 
(Ap. 38). This statement alone negatives the idea of a 
conspiracy to restrain trade by full supply contracts with 
the remaining distributors having only 13.8% of the trade. 

Also under Sec. 3 of the Clayton Act the full supply con¬ 
tracts must have the effect of substantially lessening com¬ 
petition as tending to create a monopoly (15 U. S. C. A. 
Sec. 14). In Standard Oil of California v. U. S., supra, 
the Supreme Court by a bare majority held this require¬ 
ment was met by proof that the contracts covered a sub¬ 
stantial amount of outlets and products and that a sub¬ 
stantial segment of competition was foreclosed. But in 
the present case there is no showing that there was any 
“outside” supply of milk capable of competing, bearing 
in mind a general milk shortage existed. 

The Court in the Standard Oil case stressed the tend¬ 
ency of the means toward the prohibited end. It is ab¬ 
surd to think that in the present case the Association con¬ 
spired with 13.8% of its distributors, cancelling the full 
supply contracts with the balance, the large distributors, 
in 1938. (Ap. 37) There was a perfectly good business 
reason for a full supply contract with Lucerne, the dairy 
outlet of the immense Safeway Stores. An equally good 
reason applied to Richfield, to whom the Association had 
lent substantial sum.s. (Ap. 269). 

In contrast to its critcism of exclusive supply contracts 
the Supreme Court in Standard Oil v. U. S., 337 U. S. 293, 
at 306 pointed out the advantages of requirements con¬ 
tracts from both the seller’s and the buyer’s viewpoint 
and said: 

“Since these advantages of requirements contracts 
may often be sufficient to account for their use, the 
coverage by such contracts of a substantial amount of 
business affords a weaker basis for the inference that 
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competition may be lessened than would similar cov¬ 
erage by tying clauses . . 

In TJ. S. V. American Cam Co., 87 F. Supp. 18, the Court 
sustained as reasonable a one year requirements contract, 
holding that this period would permit competitive forces 
to operate at its close, and removing the vice of a five 
year period. (Opinion p. 30-31). In that case pjroof 
showed the use of 4,000 requirements contracts, involving 
$250,000,000 in business annually. The Court hadj no 
difficulty in finding that competitors had been forcel(j)sed 
from a substantial part of the market. (Opinion p. |29) 
In contrast, the present case involves contracts reasonable 
from the viewpoint of both contracting parties andj in¬ 
volving a mere fraction of the market. A last, and f^tal, 
objection to the Government’s contentions is that du]|*ing 
the three years last before the indictment there wasi an 
actual milk shortage in this District and the distributors 
bought milk from other sources than the Association. 
(Cts opinion Ap. 38) 

D. The Peculiar Necessity for Full Supply Contracts in 
the Milk Industry: 

Full supply contracts are ordinary and usual things in 
the milk industry and date far back. Milk being perilsh- 
able, if a cooperative undertakes to take all their niilk 
from the producers’ it must have a steady day to 4ay 
outlet through its distributors. The only way it can | be 
sure of this is by agreements with the distributors | to 
furnish their full supply, to the extent possible. As siid 
in Hulhert, Legal Phases of Cooperative AssociatioVs, 
Farm Credit Administration Bulletin No. 50: I 


^ “Most milk cooperatives undertake to sell all the milk produced 
for sale by their members”. (Gaumnitz & Reed, “Some Problems 
Involved in Establishing Milk Prices,” U. S. Dept, of Agri. (1937), 
p. 113.) 
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‘‘Cooperative agricultural associations especially in 
the case of milk, frequently enter into contracts agree¬ 
ing to furnish distributors with aU the milk they may 
need during a given period. ’’ (p. 223) 

• « • • 

“Again, no reason is apparent why an association 
may not enter into an agreement to furnish a dealer 
with all of a given commodity that his business may 
require.”* (p. 221) 

As Gaumnitz and Reed, op. cit. p. 28, put it: “The 
cooperatives once organized, were immediately faced with 
the problem of selling all the milk of their members.” 

Full supply contracts with distributors are the normal 
counterpart of the cooperative’s agreement to market all 
the producers milk. They are mutually advantageous in 
that the buying party always knows where to buy and 
the selling party to sell. They afford a steady and con¬ 
sistent inlet and outlet. 

The attitude of the Courts toward full supply contracts 


2 Citing: Federal Trade Commission v. Curtis Publishing Com¬ 
pany, 260 U. S. 568, 43 S. Ct. 210, 67 L. Ed. 408; Arkansas Broker¬ 
age vompany v. Dunn, 173 F. 899; Barnes v. Dairymen's League 
Co-operative Ass'n, 222 N. Y, S. 294, 220 App. Div. 624; Wiseman 
V. Dennis, 156 Va. 431, 157 S. E. 716; Castorland Milk and Cheese 
Company v. Shantz, 179 N. Y. S. 131. American Fur Manufacturers 
Ass’n V. Associated Fur Coat and Trimming Manufacturers, 291 
N. Y. S. 610, 161 Misc. 246; Dairy Co-operative Association v. 
Brandes Creamery, 147 Ore. 488, 30 P. 2d. 388, 147 Ore. 503, 30 
P. 2d. 344; Stark County Milk Producers' Association v. Tabeling, 
129 Ohio St. 159, 194 N. E. 16, 98 A. L. R. 1393; Cole Motor Car 
Company v. Hurst, 228 F. 280; American Sea Green Slate Company 
V. O'HaUoran, 229 F. 77; Virtue v. Creamery Package Manufactur¬ 
ing Company, 227 U. S. 8, 33 S. Ct. 202, 57 L. Ed. 393, affirming 
179 F. 115, 102 C. C. A. 413; Fletcher Cyclopedia, corporations, 
Permanent Edition, Vol. 10 sec. 5010, p. 836; 3 Williston on 
Contracts, p. 2896, Ballantine, W. Cooperative Marketing Associa¬ 
tions, 8 Minnesota Law Review 1-27, 1923. See also U. S. v. 
Standard Oil Co., 78 F. Supp. 850, 857, 863. 



is represented by numerous cases wherein they have bpen 
recognized and protected.^ I 


The Classified Use Plan 1 

A. Preliminary: | 

As already seen, the Court below held ‘‘the operation 
of the ‘full supply’ contracts along with the classification 
plan constituted a scheme for controlling and fixing priies 
of milk sold by the Association to the distributors” (Ap. 
42). Unless it was a price fixing scheme there can be 
no conviction as the Court below specifically found good 
faith, lack of evil design or oppression, no unethical prf c- 
tices, no evidence that prices “fixed” were unreasonable 
or that competitors or consumers were in any way 

^ Typical of such cases are the following: Fort Wayne Corrjtt- 
gated Paper Co. v. Anchor Hocking Glass Corp., 130 F. 2d 471 1(5 
year requirements of paper boxes); United States v. Purcell 
velope Co., 249 U. S. 313 (4 year requirements of envelopes for pcist 
office department); Crane Ice Cream Co. v. Terminal, etc. Co., l|7 
Md. 588, 128 Atl. 280 (3 year requirements of ice); Dowd v. 
cules Powder Co., 66 Colo. 302, 181 Pac. 767 (2 year requirements 
of blasting powder); Washington Chocolate Co. v. Canterbury 
Candy Makers, 18 Wash. 2d 79, 138 P. 2d 195 (5 year requirements 
of chocolate); Knowles Foundry Co. v. National Plate Glc^s Co., 301 
Ill. App. 128, 21 N. E. 2d 913 (2 year requirements of runner bars 
for manufacture of plate glass); Medder v. Town of Sibley, 143 
Wis. 545, 128 N. W. 72 (20 year requirements of electricity); Pous 
V. Mathieson Alkali Works, 165 Va. 196, 181 S. E. 521 (10 year 
requirements of coal); Boehme & Ranch Co. v. Lorimer, 221 Mien. 
372, 191 N. W. 8 (4 years, 9^^ months requirements of coal); But¬ 
ler Exchange Co. v. Fess Rotary Oil Burner Co., 125 Atl. 360 (3 
years, 8 months requirements of fuel oil); Willapa Elec. Co. 4- 
Dunns Construction Co., 168 Wash. 416, 12 P. 2d 609 (3 year re¬ 
quirements of electricity); Jackson Hill Coal & Coke Co. v. Mer¬ 
chant's H. & Id. Co., 193 Ind. 422, 140 N. E. 532 (2 year requir^ 
ments of coal); In re United Cigar Stores, 8 Fed. Supp. 243, 72 F. 
2d 673 (10 year requirements of ice cream); McMichael v. Pric^f 
177 Okla. 186, 58 P. 2d 549 (10 year requirements of sand). 1 
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tuaily harmed or injured. Only the doctrine of price fix¬ 
ing can get around the rule of reason or the necessity of 
showing restraint, or a tendency thereto, or that the acts 
done will produce the given result. {U. S. v. Griffith, 
334 U. S. 100). We can see no price fixing in the full 
supply contracts. Nor can we see price fixing in the 
Classified Use plan. 

B. The Common Solution: Cla.ssification of Milk: 

Upon the fundamental co-operative principle that its 
producers should have equal treatment from the associa¬ 
tion, the co-operative resorted to the classified-price plan. 
Under such a plan the surplus milk burden is borne by 
all producers in the association in proportion to their 
production. Since each dealer pays for milk upon the 
basis of utilization rather than a flat price and since the 
resulting receipts are pooled and returned to producers 
in proportion to their sales, all producers receive the same 
price and the price each receives covers his pro rata share 
of the higher and lower priced uses. The plan, at the 
same time, allows each dealer to pay for his milk upon 
the basis of the disposition he must make of it. Thus 
the wholly unnatural advantages which one dealer may 
have over another in purchasing milk under the flat price 
system are removed. 

The truth is that fluid milk is not one commodity, but 
several, depending on the use made of it. This peculiar 
characteristic is due to a complex of demand, supply, cost 
and production factors \vhich force the distributor to sell 
his milk at a number of prices according to the form in 
which he markets it. 

That practice, in turn, necessarily is reflected in the 
co-operative ^s treatment of distributors. All that the 
classified price system does is to recognize the inescapable 
multiple-price structure of distributors’ prices and to at- 


tempt the fair apportionment among producers of the 
burdens consequent therefrom. This plan, is, then, a 
means of adjusting producer returns to the normal char¬ 
acteristics of a fluid milk market.^ 

C. The Classiflcation of Milk Into Classes I, n andl III 
Has Repeatedly Been Approved by the Courts: 1 

As already indicated, the heart of the alleged scheme 
“to suppress competition’^ (Ind. par. 35,) is the classi¬ 
fication of milk, according to its use, charged in par. 36 f 
of the Indictment and the prices fixed for each class (Ind. 
par. 36 f and 36 g). | 

The Classification plan for selling milk antedates 1 the 
Milk Marketing Act and was accepted practice when ihat 
statute was passed. (See Gaumnitz & Reed, op. citl. p. 
28-31; Metzger, Coop. Marketing of Milk, Techn. ]3ul. 
No. 179, p. 17-21, U. S. Dept, of Agr.; Bartlett, Coop, in 
Marketing Dairy Products, p. 11-12; Horner: A Compar- 
attive Study of Various Fluid Milk Marketmg Plans, 
American Cooperation, 1926, Vol. II, p. 24. 

The Agricultural Marketing Agreement Act of 193|, 7 
U. S. C. A. § 601 et seq., contains elaborate and detailed 
provisions for the use of the classified price system and 
the fixing of minimum prices by the Secretary of Agri¬ 
culture. In the light of its legislative history, it is cljear 
that these provisions were drawn from the trade pijac- 
tices, customs and procedures of the fluid milk industry. 
In House Report No. 1241, 74th Congress, 1st Session, 
page 9, is the following statement regarding this legis¬ 
lation : I 

^ Milk markets using classified price plans grew from 2 in 1918 to 
30 in 1933; Gaumnitz & Reed op. cit. Table 12, p. 31. AU present 
day producers operating under either State or Federal milk market¬ 
ing Orders operate under classified price plans. Source of .informa¬ 
tion, Milk Division, Department of Agriculture. 1 
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“Third, Subsection (5) of the proposed Section 8c 
states specifically the terms which may be included in 
orders relating to milk and its products. These terms 
follow the methods employed by cooperative associa¬ 
tions of producers prior to the enactment of the Agri¬ 
cultural Adjustment Act.” 

This classification was considered by the Supreme Court 
in TJ. S. V. Rock Royal Co-Operative, 307 U. S. 533, 549- 
551. The Court quoted the Agricultural Adjustment Act, 
Sec. 8 c (5), 7 U. S. C. A. Sec. 608 c (5) (A) providing 
that in the case of milk a marketing order issued by the 
Secretary shall contain a provision: 

“ (A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fix¬ 
ing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers 
shall pay.” 

Referring to the above classification as a method of 
combating the cut-throat competition which was destroy¬ 
ing the industry^ the Supreme Court said: 

“Students of the problem generally have appar¬ 
ently recognized a fair division among producers of 
the fluid milk market and utilization of the rest of 
the available supply in other dairy staples as an 
appropriate method of attack for its solution.” (Op. 
550) 

The Court then said, referring to Marketing Order No. 
27 that the Secretary “fixed a minimum price for milk to 
be determined from time to time by formula (Op. p. 554). 
This minimum price involved “various differentials based 
upon use” (Op. p. 554). The handlers were “required to 
file reports as to their receipts and utilization of milk of 
the various classes (Op. p. 554) and the uniform price is 
based on” the amount of milk (classified according to its 
use) multiplied by the minimum prices fixed “for the dif- 


1 See U. S. V. Rock Royal Co-Op., 307 U. S. 533, 549-550. 
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ferent classes of milk^’ (Op. p. 555). These provisions 
“give uniform prices to all producers * * * in accordjance 
with the general use of milk’’ (Op. p. 555). The Cpurt 
said “The defendant’s profit or loss depends upon| the 
spread each receives between the class price and the |sale 
price (Op. p. 561). | 

The Supreme Court squarely sustained the consitu- 
tionality of the Act and the Milk Marketing Ordei* in 
respect of minimum prices based on a classification of 
milk according to use as herein (Op. pp. 568-569). 

In Nebbia v. New York, 291 U. S. 502, 518, the Supreme 
Court said: | 

“A satisfactory stabilization of prices for fluid 
milk requires that the burden of surplus milk be 
shared equally by all producers and all distribui;ors 
in the milk shed. ’’ (Op. pp. 517-518). 

In Nebbia v. New York, supra, the milk involved was 
classified as herein (Op. pp. 516-520; see also Peoph v. 
Nebbia, 262 N. Y. 259; 186 N. E. 694). 

After U. S. v. Borden, 308 XT. S. 188 was reverse<^ a 
consent decree was entered containing this proviso: | 

“provided, however, that nothing contained heilein 
shall prevent the granting of differentials or adjijist- 
ments which make only due allowances for differenjces 
in quantity, grade, quality, the purpose for which tlve 
milk or cream is to be used or consumed, location of 
farm where produced, place of delivery, or differences 
in the cost of sale or transportation.” U. S. v. Bor¬ 
den Co. et al., (D. C., N. D. Ill., Eastern Division), 
No. 2088, Sept. 16, 1940, Consent Decree, Paragrajph 
VI (b). (Emphasis added.) 1 

In other words, the Government in the person of ihe 
Attorney General has itself conceded the validity of classi¬ 
fication of milk by its use, and has secured court appro'i’al 
thereof. I 
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In U. S. V. Shissler, 7 F. Supp. 123, 125, the Secretary 
of Agriculture obtained an injunction against distributors 
for violation of a license to sell milk based on the present 
classification. The Court said: 

Class I is such milk as is sold by the distributors as 
whole milk for consumption in the Chicago Sales 
Area. Class 11 is that which is used by the distribu¬ 
tors to produce cream for sale by the distributors as 
cream for consumption in the Chicago Sales Area. 
Class III comprises the milk purchased by the dis¬ 
tributors in excess of Class I and Class II and is 
used for the production of butter, cheese, and other 
manufactured milk products.’^ 

The Court noted the reasons for such a plan, as follows: 

“As the returns for fluid milk when sold to the con¬ 
sumer vary, depending on whether it is sold to be 
consumed as fluid milk, as cream, or in the form of 
butter, cheese, or other manufactured milk products, 
and as the aim of the Secretary is to secure the same 
price to each producer, no matter what the ultimate 
use of his milk may be * * * each distributor is re¬ 
quired • * • to report to the Market Administrator, 
among other things, the names of the producers from 
whom he has purchased milk, the quantities purchased 
from each, the quantities sold by him, and the uses 
thereof • • 7 F. Supp. 123, 125. 

The judgment granted the injunction and upheld the 
license as within the commerce power, both as to inter¬ 
state and intrastate milk, and also held, in the light of 
the Nebbia case, supra, that the pricing provisions did 
not contravene the Fifth Amendment. Since Section 8 
(3) of the Agricultural Adjustment Act of 1933 contained 
no provisions regarding the pricing structures imposable 
by license, the decision holds, in effect, that the classified- 
price plan is reasonable in itself, and that its propriety 
does not depend upon some statute specifically allowing 
it under public control (cf. Agricultural Marketing Agree¬ 
ment Act of 1937, sec. 8c, 7 U. S. C. A. sec. 608c). 





Moreover, the very existence of statutes providing for 
administration of milk prices in fluid milk sheds by the 
use of classified prices argues the propriety of such sys¬ 
tem independent of statute; for the legislatures certailnly 
may be presumed to have adopted pricing structures Ap¬ 
propriate to the industry.^ The Agricultural Marketling 
Agreement Act of 1937 specifically provides for classify¬ 
ing milk in accordance with its use, the fixing of minimjum 
prices for each classification, and for a blended price to 
the producer (50 Stat. 246, 7 U. S. C. A. sec. 608c (b)). 
Similar provisions have appeared in milk legislation o;^ a 
number of states.^ Quite aside from any question of 
w’hether such federal and state legislation may be con¬ 
strued to authorize the classified-price plan even wh(‘re 
an order thereunder is not in effect, a point dealt with 
hereinafter, the unanimity with which milk control legis¬ 
lation and administrative action thereunder have employed 

•s 

- I 

^ Works Projects Administration, Marketing Laws Survey, bp. 

cit., supra, note 1, p. 46. In West Coast Hotel Co. v. Parrish, 300 
U. S. 379, 399, the Supreme Court said: “The adoption of simijlar 
requirements by many states evidences a deep-seated conviction 
both as to the presence of the evil and as to the means adopted i to 
check it.” 

2 Code of Alabama, Title 22, sec. 223 (1940); Deering’s California 
Code, Agriculture secs. 735.3(b), 736.3(b), 736.3(e) (Supp. 1947!); 
Conn. Gen. Stats., Suppl. 1935 sec. 801c, Supp. 1939 sec. 717c; 16 Fla. 
Stats. Ann. sec. 501.13(4); Georgia Code Ann. Title 42, sec. 552 (Pajrk 
et al. Supp.), last extended and amended Ga. Laws 1945 p. 4lb; 
Burns Indiana Stat. Ann. secs. 15-1705(12), 15-1710 (Supp. 193£)» 
now expired, (Supp. 1947); Maine Laws- 1944 ch. 28 secs. 1 and 4; 
Vol. 3 Ann. Laws of Mass., ch. 94 A sec. 11(b); Vol. 9 Mich. Stais. 
Ann. (Henderson) sec. 12.805 (19) (Supp. 1940—now repeale^) 
(Supp. 1947); Vol. 2 Rev. Code of Montana sec. 2639.7; Vol. 1 rAv. 
Laws of New Hamp. Ch. 196 sec. 7 (1942); 2 B. Ck>nsol. Laws of 
N. Y. (McKinney) Ann. Agriculture and Markets Law si. 
258-m(3); Vol. 4 Ore. Comp. Laws Ann. secs. 34-1012-1013. Title 
31 Penna. Stats. Ann. sec. 700j-804 (Supp. 1947); Laws of Vermont 
1937 No. 99 sec. 6; Virginia Code of 1942 Ann. (Michie) selc. 
1211y(j). T 
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this system is a conclusive demonstration that it is the 
proper method for fluid milk producers to use in pricing 
their milk. Indeed, the thorough report of the New York 
Joint Legislative Committee specifically recommended the 
‘‘universal application of the classified-price plan^’, to¬ 
gether with effective co-operative organization as the 
best hope for the industry on a permanent basis. (Report 
of Joint Legislative Committee to Investigate the Milk 
Industry, Legislative Document (1933) No. 114, Part I— 
Conclusions and Recommendations, par. 6). 

Finally, the Federal Trade Commission has commended 
the classification as a method of achieving fair trade. See 
its Summary Report on the Sal€? and Distribution of Milk 
and Dair}^ Products, Recommendation 6 (House Doc. No. 
94, Totli Cong., 1st Sess. p. 37). 

D. Flat Price Contrasted With the Classified-Price 
System: 

What the Government is apparently seeking is a flat 
price system of selling milk. But this has been tried and 
found wanting. Cooperatives originally tried this method 
but had to abandon it.^ As one authority puts it: 

“Quite naturally the flat price was first used be¬ 
cause farmers were not familiar with the conditions 
of the market. It was when distributors began to 
ask for a lower price because of larger amounts of 
surplus that the producers saw the equity of a use 
price basis. 


^ Gaumnitz and Reed, Some Problems Involved in Establishing 
Milk Prices, U. S. Dept, of Agriculture (1937) p. 28, 29. See also 
Bronson, Milk Price Formulas, Am. Cooperation, (1925) Vol. II, p. 
289; Hough, “Basic and Surplus Milk Classif. Policy,” Am. Cooper¬ 
ation, 1925, Vol. II, p. 253; Hough, Basic and Surplus Milk Classifi¬ 
cation Policy, Am. (Cooperation, Vol. II, p. 253. 

2 Horner, A Comparative Study of Various Fluid Milk Marketing 
Plans, American Cooperation, (1926), Vol. II, p. 24. 
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Metzger states: | 

‘‘With the coining of the cooperative association! to 
represent the producers, the distributor continued!to 
use the same argument for lower prices that he h|ad 
used for years: That there was so much surplus jhe 
could not profitably dispose of the milk unless the 
buying price was low. In many markets it was felt 
that this was often used as an argument to -phice 
prices lower than they should be. It was proposed 
that the distributor show the producers exactly the 
quantity he sold for different uses, and that a basis 
of payment be arranged according to the quantiti'es 
of milk sold in each of these classes. The plan is 
usually known as the classification plan and some¬ 
times as the use plan.” Metzger, Hutzel, Coopera¬ 
tive Marketing of Fluid Milk, Technical Bulletin ^Fo. 
179, p. 48. U. S. Department of Agriculture. 

To the same effect is Bronson, Milk Price Formulas, 
Am. Coop. 1925, Vol. II, p. 289. 

The history and development of classification of milk 
for pricing is set forth in GoAimnitz & R&ed, op. cit., p. 
27-32, 38, 105, who likewise discuss the General Theory 
of Milk Prices” (Op. cit. p. 56-107). Their summary of 
the development of the theory of milk prices (p. 106-107) 
sustains the Classification system. In the same work 
under the heading “Problems of Public Policy” the au¬ 
thors discuss possible reorganization of the market strijic- 
ture so that prices would be determined under conditiobs 
of simple competition.® The authors conclude any suph 
plan is unfeasible (Gaumnitz & Reed, op. cit. p. 163-164). 

It is presumably the Government’s theory that the 
abolition of the classified milk system would result in a 
system of bargaining between defendants wherein prices 
would be arrived at by day to day bargaining depending 

® Gaumnitz & Reed, op. cit., p. 161. Simple competition is used 
in contrast to “complex competition," defined by the authors thei’e- 
tofore. Chap. 3 p. 42, see also p. 103, 161-163. 
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on supply and demand. But such a policy assumes that 
demand for milk varies in inverse proportion to price, 
whereas the facts are that demand is inelastic. Such a 
policy assumes, moreover, that there is a market or ex¬ 
change at which the day-to-day demand for fluid milk 
may be made known to distributors who may adjust their 
prices accordingly. As far as the seasonal excess is con¬ 
cerned, the inelasticity of consumer demand again for¬ 
bids the simple assumptions of classical economics. Ketail 
price reductions simply will not absorb the surplus. 

Bearing upon the foregoing, Gaumnitz & Reed, in their 
book cited above p. 90, point out: 

‘‘A driver on a milk wagon cannot ascertain the de¬ 
mand for milk on his route until he has completed 
deliveries. Thus, as a practical matter, it is impos¬ 
sible for him to adjust his prices in accordance with 
the demand situation as he finds it. The same con¬ 
siderations apply to the distributive enterprise as 
a whole. If the demand schedules of consumers on 
each milk route, and the aggregate demand schedules 
of consumers purchasing from each distributor and 
for the market as a whole, were known and accu¬ 
rately predictable from day to day, then the dealer 
could presumably quote prices each day on the basis 
of day-to-day changes in the day-to-day supply and 
demand situation. As a practical matter, this proce¬ 
dure would be extremely unworkable. • • •»» 

m. 

The Court’s Holding That the Classified Use Plan Is 
Illegal Unless Under an Agricultural Department Order 

As already seen the court below held that while full 
supply contracts and the Classified Use plan were legal 
under supervision of the Secretary of Agriculture under 
the Agricultural Marketing Act (7 U. S. C. Sec. 608 (b) 
(c) the abandonment of the milk order under that Act 
on March 31, 1947 rendered continuation of this method 
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I 

of doing business illegal. (Ap. 38-41) The Court salid 
the Association “retained the benefits and advantages bf 
the marketing agreement but repudiated its burdens, ti 
the opinion of the Court it could not legally do bothl^^ 


The Court appears to hold that the classified milk plan 
became ipso facto illegal the minute the cooperative 
abandoned the milk order.^ 

This overlooks the fact that the Milk Classification Plan 
antedates any Order of the Secretary of Agriculture^ and 
in fact is mentioned in the Act itself.® The Government’s 
effort is apparently to try to force defendants to operate 
under a Government order. In effect the Government 
says: “Go back under the Marketing Order or face ecb- 
nomic chaos.” But this is not the alternative: We cio 
not live in a totalitarian society; defendants can do what 
they like to solve their own problems, always provided 
they do not violate the law. The only law applicable is 
the Sherman Act and the question is: Does defendant’s 
Classified Use plan violate the Sherman Act? If not, ro 
Milk Marketing Order is necessary. 


The cooperative is not compelled, under the law, to 
operate under a ^tilk Marketing Order. Its free assent 
to such an Order is required to make it effective; withoi|[t 


^ Milk Marketing Order No. 45 of January 29, 1940 (T. 7 Ch^. 
IX Code of Federal Register, Marketing Orders, Part 495) was the 
marketing order covering the Washington metropolitan area. It 
was issued upon the petition of more than 75% of producers in the 
area under the Agricultural Marketing Agreement Act, 7 U. S. C. 
601, 608 c. (5). It provided for the appointment of an adminis¬ 
trator, a classified milk plan, minimum prices to be paid producer^, 
method of arriving at these prices, and various other provisions d< 
signed to put the order into effect. It was rescinded upon the pet 
tion of the producers on April 1, 1947. 

* See present brief p. 31. 

3 U. S. V. Rock Royal Co-op., 307 U. S. 533, 549-551; Agri. Ad 
Act., Sec. 8 c (5), 7 U. S. C. A. Sec. 608c (5) (A). 
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such assent the Act would be unconstitutional as an at¬ 
tempt to establish another N. R. A* 

The Government is thus in the peculiar position of ask¬ 
ing this court to condemn as illegal what Congress and 
the Secretary of Agriculture have specifically provided 
shall be adopted in all federal orders and what was 
adopted in the Washington order/ 

The burden, we submit, is upon the Government to show 
that in essence, or by its effects, the Classified Milk plan 
is illegal. It does not follow that because Congress au¬ 
thorized the Secretary to adopt it the plan would be ille¬ 
gal without the authorization. Its universal use prior 
thereto suggests just the opposite—that Congress was 
merely adopting by name what was old in the industry 
and valid by use and acquiescence. 

Although this Court in the prior appeal (No. 10,045 de¬ 
cided June 17, 1949; 119 F. (2) 426, 428) held that as the 
Association was not under an Order at the time the acts 
occurred, the provisions of the Agricultural Marketing 
Act permitting the Classified Use plan were immaterial, 
we believe this Court’s decision was bottomed upon the 
multitudinous allegations of par. 36 of the indictment 
relative to price-fixing. These allegations have now been 
pared down to two items of proof, (1) the full supply 
contracts and (2) the Classified Use plan. The question 
is therefore open for decision here as to whether, by them- 


* U. S. V. Butler, 297 U. S. 1. In effect the Gk)vernment’s present 
onslaught takes away the freedom of assent which is an integral 
part of the Agricultural Marketing Agreement Act. 

^ This sort of inconsistency was severely condemned by this court 
in Wittek v. U. S., 83 App. D. C. 377,380; 171 F. (2d) 8: “We cannot 
refrain from commenting upon the curious spectacle of one agency 
of the (Government, the National Capital Housing Authority, assert¬ 
ing a right to violate a principle so insistently and emphatically 
proclaimed by the rest of the Government as essential to the public 
welfare.” 



41 


selves or together, they constitute price fixing. Bear ng 
in mind that the Classified Use plan simply fixes :he 
price at which a vendor sells his own property, based upon 
a retrospective audit showing its use, we are unable to 
see in it “price-fixing” in the accepted sense of the teim. 
The Court below seems to have thought that when a per¬ 
son owns a piece of property and wishes to sell it, he 
must let the price be fixed by “the free play of the 
forces of competition or the unrestrained operation of 
the law of supply and demand.” (Ap. 39-40) We know 
of no such law. On the contrary we suggest that he can 
sell it for any price he sees fit, high or low—even at an 
arbitrary price if he can get it. {Old Dearborn DistUli^ 
Co. V. Seagram Co.^ 299 U. S. 183, 192 and cases cited.) 
It must be remembered the Court below squarely held the 
price was not arrived at by conspiracy or collaboration 
but “was determined by the Association and imposed on 
the distributors” (Ap. 36). Under these circumstances it 
is a misuse of language to label the vendor-vendee relation¬ 
ship a conspiracy. 

IV. 


The Capper-Volstead Act, 7 U. S. C. Sec. 291-292, Permits 

Full Supply Contracts. 

In order that the cooperative’s position may be clear 
we state it baldly: We contend that when Congress in 
Sec. 1 of the Capper-Volstead Act authorized farme]‘s 
to act together in a cooperative to market their produc es 
and authorized “such associations and their members jo 
make the necessary contracts and agreements to effe<|jt 
such purposes” it intended to permit not only the con¬ 
tracts between farmers and the cooperative, but also con¬ 
tracts between the cooperative and distributors. The very 
concept of a cooperative organized to market farm prod¬ 
ucts presupposes contracts of sale with distributor^. 
Lacking such a right the cooperative would become a merje 
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produce bank, or warehouse. Hence contracts with dis¬ 
tributors reasonably necessary to a marketing program 
must, in the nature of things, be protected against anti¬ 
trust assault. We ask this court the common sense ques¬ 
tion : If producers control 80% of the milk in a milkshed, 
how can their cooperative sell it unless 80% of the dis¬ 
tributors^ agree by contract to distribute it. Yet such 
contracts, in the absence of the Capper-Volsteeid Act, 
would obviously control the market and be objectionable 
from numerous anti-trust viewpoints. 

The very wording of Sec. 1 of the Capper-Volstead Act 
proves our contention; it states that “such associations 
and their members” may make the necessary contracts.* 
This means that associations may make the necessary con¬ 
tracts with distributors, not with members alone. Neces¬ 
sary for what? “To effect such purposes”, i. e., among 
others, marketing the product. Section 1 does not state 
that the association may merely make contracts with its 
members. The clause follows the provision “Such asso¬ 
ciations may have marketing agencies in common”: Con¬ 
gress is dealing with what the associations (plural) may 
do (not members), and goes so far as to provide that a 
number of associations may get together (combine) and 
have a common marketing agency. How could they do 
this without contracts, even full supply contracts? 

We think, therefore, that it is inevitable that Congress 
intended in Sec. 1 to authorize two kinds of contracts, (1) 
contracts between producers and the cooperative, (2) con¬ 
tracts between the cooperative and its distributors. Sec¬ 
tion 2 supports this view. It presupposes that the con- 


^ In point of volume. 

2 The word “necessary” has a broad meaning; see Armour and Co. 
V. Wantock, 323 U. S. 126, 129-130; 17. S. v. Denver and R. G. R. 
Co., 150 U. S. 1; Gen. Invest. Co. v. Beth. Steel Co., 248 Fed. 303, 
311. 
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tracts authorized in Sec. 1 will restrain trade but authoj:- 
izes governmental action only in the event the cooperative 
“restrains trade * * * to the extent that the price of any 
agricultural product is unduly enhanced by reason ther(j- 
of”. In other -words, Congress assumes the cooperative 
will make its power felt; how else could it better the lot 
of the farmers'? It presupposes prices will be enhanced|; 
how else could ruinous competition, driving retail pricep 
below the cost of production, be obviated? But it is onl^- 
when such prices are und'uly enhanced that the Govern|- 
ment can act, through the Secretary of Agriculture. Ii|i 
this process it is self-evident that the contracts betweeiji 
the producers and the cooperative will not enhance 
prices; it is the contracts betw’een the cooperatives and 
the distributors which will do this. Hence these contract$ 
are permitted to restrain, but not to unduly restrain, trade 


The present appellants in their brief on the prior ap¬ 
peal (No. 10,045, 1949, 179 F. (2) 426) at p. 48 has giver 
a full legislative history of the Act, which space prevents! 
our repeating, to which this Court is respectfully referredj 

This legislative history decisively demonstrates that| 
Congress intended to immunize agricultural cooperativej 
associations from any prosecution under the Sherman Act| 
for practices which are normal incidents to the marketing| 
of their members^ products. To hold othenvise is to| 
vitiate the Capper-Volstead Act, since one of the primaryj 
purposes of the Act was to authorize collective marketing 
and collective bargaining bv farmers free from the fear 
of anti-trust prosecutions.^ 

The Act is meaningless if all the farmer is allowed to 
do is to form an association, but as soon as the associa-l 
tion enters into agreements with its customers to achieve I 
the prices it was created to obtain, the agreements become 


1 The demoralizing influence of such prosecutions under the Sher¬ 
man Act were referred to many times in the hearings and debates. 
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a conspiracy between it and its customers if, in the eyes 
of the Anti-Trust Division, the prices are too high (cf. 
par. 38(g) of indictment), or its trade practices are 
deemed otherwise undesirable. 

Rather it seems clear that whatever restraint of trade 
or monopoly arises out of the price structure which the 
cooperative is able through its bargaining abilities to ob¬ 
tain, and that arising out of the agreements with pur¬ 
chasers which incorporate that price plan, must be con¬ 
sidered reasonable and authorized in the absence of a find¬ 
ing by the Secretary of Agriculture that prices were un¬ 
duly enhanced. 

There is no charge in the present indictment that the 
object of the present alleged conspiracy was unduly to 
enhance prices. The Court held no such thing occurred. 
(Ap. 42) 

V. 

The Sherman Act, the Clayton Act and the Capper- 
Volstead Act Must Be Construed Together 

We invite the attention of this Court to the synthesis 
of labor law accomplished by the Supreme Court in U, S. 
V. HtUcheson, 312 XJ. S. 219. In that case the Court 
drew together the strings tying the Sherman Act, the 
Clayton Act and the Norris-La Guardia Act and on the 
strength of the public policy announced by the Norris- 
La Guardia Act, overruled the judge-made attenuation of 
the Clayton Act. The Court announced a new Magna 
Charta for labor in the words. 

I 

‘‘So long as a union acts in its self-interest and 
does not combine with non-labor groups, the licit and 
illicit under 20 are not to be distinguished by any 
judgment regarding the wisdom or unwisdom, the 
rightness or wrongness, the selfishness or unselfish¬ 
ness of the end of which the particular union activi¬ 
ties are the means.*’ (Op. p. 232) 
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The basis of the above was the Courtis view that tlJe 
Norris-La Guardia Act announced a public policy ^‘in 
terms that no longer leave room for doubt(Op. p. 234); 
that ‘‘such legislation must not be read in a spirit of 
mutilating narrowness” (Op. p. 235) but on the contrarjr 
“hospitable scope” must be given the congressional intent 
even though expressed with regard to specific cases. Quol- 
ing from Justice Holmes in Joh/nson v. U. S., 163 F. 3C', 
32, the Court said: 

“The Legislature has the power to decide what th<j 
policy of the law shall be, and if it has intimated its 
will, however indirectly, that will should be recognized 
and obeyed” (Op. p. 235). 

This Court is confronted with the same opportunity in 
the present case as the Supreme Court in the Evitchesor^ 
case. Once again we have the Government trying to dc» 
by indictment what it cannot do by injunction.^ Oncei 
again we have before the Court the two Anti-trust Stat¬ 
utes, the Sherman and the Clayton Acts, and the clarify^ 
ing, public policy pronouncements of the Capper-Volstead 
Act. Just as the Norris-La Guardia Act said to the Gov¬ 
ernment “you cannot enjoin at all where a labor dispute 
is involved” so in the Capper-Volstead Act Congress says 
“you cannot enjoin unless prices are unduly enhanced and 
then only on action by the Secretary of Agriculture.” 
Just as the Hutcheson case restored the exemption of 
labor granted by the Clayton Act, so we say this Court 
should restore the same exemption of farm cooperatives 
granted in the very same section of the Clayton Act. | 

This Court is in the same position as the Court in U. S.\ 
V. Dairy Co-op. Ass^n., 49 F. Supp. 475, an ill-starred in-| 
dictment of a cooperative alone, and for its own acts.| 


That indictment charged a conspiracy hetween the co- 


1 Without action by the Secretary of Agriculture. See Capper- 
Volstead Act, 7 U. S. C. sec. 292. 
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operative and its officers to monopolize milk in the Port¬ 
land area by a program designed to force, by solicitation, 
threats and coercion, all producers to become members of 
the Association; by preventing members from transfer¬ 
ring their production quotas to non-members; by requir¬ 
ing distributors “to agree to purchase all their require¬ 
ments from defendant Association and from no other 
purchaser The indictment further alleged that the co¬ 
operative had gained control of many distribution outlets 
and had attempted by threat and coercion to obtain control 
of the remaining distribution outlets. Also that the co¬ 
operative had maintained the wholesale and retail prices 
of milk in the area at arbitrary and low levels in order 
to exclude certain distributors from operating in that 
area, and had granted certain discriminatory rebates to 
force distributors out of business. The indictment like¬ 
wise alleged that the defendants had “ procured the 
enactment of the “Oregon State Milk Control Law,’^ had 
expended money to defeat other measures, and prevailed 
upon the Oregon Milk Board to adopt certain policies and 
regulations which enabled them to maintain the conspir¬ 
acy, from which Board the cooperative obtained conces¬ 
sions and benefits not available to non-members of the 
cooperative. Lastly, the indictment charged that the co¬ 
operative caused the adoption of arbitrary sanitary stand¬ 
ards designed to enable it artifically to control the supply 
of milk in the area. 

The indictment goes beyond the present case in respect 
to its charges of the use of threats and coercion. How¬ 
ever it is reminiscent of the present indictment in respect 
of its charges relative to full supply or exclusive supply 
contracts, of its use of alleged imfair competition, of its 
charge of procuring the passage of legislation, and of the 
adoption by the state and municipal authorities of poli¬ 
cies and regulations favorable to the cooperative, and 
health regulations unnecessary and discriminatory in 
character. In dismissing it the Court said: 
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‘‘An older generation of judges interpreted the 
Claj^ton Act, 38 Stat. 730, to defeat the plain intent 
of the law, and, almost perversely, it seemed, souglft 
to impose their economic views on the American scehe 
in the controversial field of capital and labor. Thie 
result was the enactment of the Norris-LaGuardik 
Act, 29 U. S. C. A. § 101 et seq./^ | 

• « • • I 

“Extremes beget extremes. As stated, the whol^ 
course of recent labor legislation seems to have beeti 
determined by the unwillingness of some judges to 
accept and interpret with good will the progressive 
labor legislation of an earlier period. 

* • • * 

“Now I am asked to ‘interpret’ the other provi¬ 
sions of the Clayton Act which say generally that a 
farmers’ cooperative association shall not be subject 
to the Anti-Trust laws. I am asked to hold thai 
under certain circumstances, even when acting soleljf 
in its self-interest, and not in concert with others! 
a farmer’s cooperative can be punished as a monop] 
oly. I am asked to hold that in this case, which I am 
told is the first case brought by the Anti-Trust Divij 
sion of the Department of Justice against a farmers i 
cooperative acting alone and not in concert with| 
others, the defendant is attempting to create a monop¬ 
oly and is punishable criminally. In short, I am 
asked to scuttle the plain language of the Clayton 
Act as to cooperatives, as anti-labor courts scuttled 
the labor provisions of the same act, with the serious 
consequences that endure to this hour. 

“It may be that the acts of the defendant coopera¬ 
tive in this case, tested without regard to the provi¬ 
sions of the Clayton Act, are monopolistic in char¬ 
acter. I have not given serious thought to that ques¬ 
tion, for it seems to me when Congress said that co¬ 
operatives were not to be punished, even though 
they became monopolistic, it would be as ill-consid¬ 
ered for me to hold to the contrary as were some 
of the early labor decisions, more ill-considered in 
fact, in view of the serious consequences of the Amer- 
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ican people, now known to have followed from those 
decisions in the labor field. 

‘‘For these reasons, a finding of not guilty will be 
made.” (Op. p. 475-476) 

We ask this Court if cooperatives must risk judge-made 
emasculations of the Clayton and Capper-Volstead Acts 
and tread anew the weary way labor trod through Duplex- 
Deering and its consequences until it reached the Hutche¬ 
son case.® Rather is it not the opportunity of judicial 
statesmanship to do here as the Supreme Court did in 
the Hutcheson case, namely construe the Sherman Act in 
the light of the policy pronouncements of the Capper- 
Volstead Act. In so doing we have little doubt this Court 
will recognize that the contracting distributors are not 
“outside groups” but are intrinsic and implicit in any 
marketing plan possible under the Capper-Volstead Act. 

VI. 

There Is No Substantial Evidence Against Appellant 

Derrick. 

As the Court below specifically limited the case against 
the appellants to the full supply contracts and the Classi¬ 
fied Use plan (Ap. 43), it follows that the only evidence 
against appellant Derrick would be evidence showing his 
contact with these two matters. The only evidence is that 
as Secretary-Treasurer of the cooperative he signed, on 
its behalf, Ex. 1 and Ex 6 the two full supply contracts 
in question (R. 48, 58). This evidence is palpably in- 


3 For the history of this struggle and the tragic mistakes causing 
it see Louis Boudin: The Sherman Act and Labor Disputes, 39 Col. 
L. Rev. 1283, 40 Col. L. Rev. 14; Organized Labor and the Clayton 
Act, by the same author, 29 Va. Law Rev. 272 § 29 Va. Law Rev. 
395. Berman: Labor and the Sherman Act (book). The opinion 
in AUen Bradley v. Local, 325 U. S. 798, contains a good short re¬ 
sume of labor’s struggle. 
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sufficient to render him a conspirator either with his o^jn 
association or the two contracting distributors, Lucenje 
and Richfield. 

CONCLUSION 

The judgments below should be reversed. 

Respectfully submitted, 

Wm. E. Leahy 
Elwood H. Seal 
Wm. J. Hughes, Jb. 

Covmsel for Maryland 
Virginia Milk Producers 
Assn., Inc. and B. B. Derrick 
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APPELLEE’S STATEMENT OP QX7ESTIONS PBESENTEL 

The Maryland and Virginia Milk Producers Association, 
Inc., a cooperative which supplies 80% of the milk sold in 
the Washington milk shed, has sold its milk under the “classi¬ 
fied use plan” by which prices paid producers for milk are retro¬ 
actively determined on the basis of the utilization of milk by 
distributors. The Association has written “full supply con¬ 
tracts” embodying the classified use plan with distributors 
who handle 22.7% of the Washington milk supply. 

The questions presented are: 

1. Whether in the circumstances of this case the concert of 
action of the appellant Association and the distributors in 
employing the classified use plan and the full supply contract 
constitutes a conspiracy in restraint of trade in violation of 
Section 3 of the Sherman Act. 

2. Whether evidence that a principal ofiBcer of appellant 
corporate Association has executed on its behalf contracts in 
furtherance of a conspiracy to restrain trade, and has been 
the corporation’s spokesman in its dealings with other con¬ 
spirators, is sufficient to sustain a verdict of conviction of the 
officer as a member of the conspiracy. 

( 1 ) 
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jurisdictional statement j 

The jurisdiction of this Court is conferred by Section 

1291 of Title 28 of the United States Code. The judgments of 
the district court were entered on May 16,1950 (Joint App. 43|, 
45). Notices of appeal were filed on May 23,1950 (Joint Appi 
46,47). I 

counter statement of the case I 

Nature of the case 

These are appeals from judgments of conviction of violation 
of Section 3 of the Sherman Act, 26 Stat. 209, as amended, 15 

( 1 ) 
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U. S. C. 3. Appellants (The Maryland & Virginia Milk Pro¬ 
ducers Association, Inc., and Bruce B. Derrick, its Secretary- 
Treasurer) and others^ were indicted on March 8, 1948, on 
charges of conspiring to restrain trade in milk and milk prod¬ 
ucts in the District of Columbia, and between the District and 
certain states (Joint App. 6-19). The indictment charged 
three general types of restraint: 

(1) That the defendants who control approximately 
80% of the fluid milk sold in the Metropolitan Area 
of Washington, D. C., by means of full supply con¬ 
tracts, and a utilization-classification system of 
pricing, have created a rigid and artificial pricing 
structure in the sale of fluid milk without regard for 
the normal forces of competition ; 

(2) That the defendants have agreed among themselves 
as to the prices at which defendant Association would 
sell milk to defendant distributors; 

(3) That the defendants have agreed among themselves 
as to the prices at which defendant distributors would 
sell milk to consumers and other users. 

The district court (Judge Keech) granted a motion to dis¬ 
miss the indictment on the ground that it failed to set forth 
sufficient facts to charge a conspiracy in violation of the Sher¬ 
man Act. This Court reversed the order of dismissal (85 App. 
D. C. 180, 179 F. 2d 426), and the Supreme Court denied cer¬ 
tiorari (338 U. S.831). 

The case was tried in May 1950 before Judge Holtzoff, sit¬ 
ting without a jury. Upon motion at the close of the Govern¬ 
ment’s case, judgments of acquittal were entered as to three 
defendants^ (Joint App. 42). The motions of the remaining 
defendants for acquittal were denied, but the court concluded 
that certain of the charges had not been proved, and accord- 

* Alexandria Products Company, Inc., Chestnut Farms-Chevy Chase Dairy 
Company, Harvey Dairy, Inc., Richfield Dairy, Inc,, Safeway Stores, Inc., 
Simpson Bros., Inc. (sometimes referred to in the record as “Wakefield 
Dairy”), and Thompson’s Dairy, Inc. 

* Chestnut Farms-Chevy Chase Dairy Company, Thompson’s Dairy, Inc., 
and Simpson Bros., Inc. 
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ingly ruled that the case should “be limited and restricted to 
the subject of ‘full supply’ contracts embodying the classifica¬ 
tion plan” (Joint App. 43). 

At the close of the entire case, two defendants (Alexandria 
Products, Inc. and Harvey Dairy, Inc.) were acquitted (I'r. 
1108). Safeway Stores, Inc., Richfield Dairy, Inc. and the 
present appellants were convicted (R. 43-45). Safeway arid 
Richfield have dismissed their appeals to this Court (Ncs. 
10663,10664, Oct. Term, 1950), and have paid the fines assess(sd 
against them by the district court. 

The evidence | 

Appellant Association is made up of 1,500 milk producers 
in the Washington, D. C., area who furnish, in the aggregahj, 
80% of the milk used for human consumption in that area 
(Tr. of March 7,1950,17-18). Each of the producer members 
sells his entire output of milk to the Association,^ which re¬ 
sells the milk to a number of distributors. The original de¬ 
fendants in this action included the following distributor cus¬ 
tomers of the Association, who together handle the following 
percentages of milk sales in the area (Joint App. 73): 

Percent 

Chestnut Farms _43. 7 I 

Thompson’s_15.3 | 

Safeway_12.3 | 

Alexandria- 5.1 

Harvey- 3.8 

Wakefield_ 3.7 | 

Richfield_ 1.5 | 

Total_85.4 

All milk produced by farmers having licenses to ship into 
the District of Columbia is of a grade and quality satisfactory 
for sale within the District for human consumption as fiuid 
milk. Nevertheless, a proportion of this milk in the normal 
course of events is skimmed and the cream sold for consumption 
as fiuid cream. Another proportion, heaviest in the spring of 
the year when pastures are lush, exceeds the demand for fiuid 
milk and cream, is termed surplus and is sold to manufacturers 

•Qov. Ex. 29 (Joint App. 82) is a typical Association-producer contract.! 
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of milk products, such as ice cream, butter, cheese, etc. (Joint 
App. 101-104.) 

Prior to November 1938 distributors bought milk on a flat 
price basis; that is, one price was paid to the farmer for raw 
milk. Since milk sold to consumers as fluid milk brings the 
highest price, the distributors sold as much as possible in that 
form, and what they were unable to sell for fluid milk consump¬ 
tion was processed and sold as cream or for manufacturing. 
(Joint App. 105-107; Tr. 200.) 

Since 1938 appellant Association has sold its milk on a basis 
known as a “classification-utilization” or “classified use” plan 
under which three different prices for raw milk are charged a 
distributor, depending upon the manner in which the milk is 
ultimately used. The details of this plan are described in ap¬ 
pellants’ brief (Br. 11-14). In substance, the scheme is as 
follows: Each day members of the Association deliver to the 
distributor a supply of milk which is normally larger than 
he will be able to dispose of as fluid milk (Class I) and as 
cream and cottage cheese (Class II). The remaining milk or 
“surplus” is processed by the distributor and either sold by 
him for use in manufactured milk products or returned to the 
Association which sells it for these purposes. A monthly audit 
is made by appellant Association of the distributor’s books 
and he is then billed for the milk on the basis of his utiliza¬ 
tion—^the highest price being charged for milk used as Class I 
and lower prices being charged for milk used as Class II and 
Class III. If a distributor buys milk from any source other 
than the Association, it is conclusively presumed * by the As¬ 
sociation for purposes of his accounting with it that the out¬ 
side milk has been utilized for his sales in the lower utilizations,, 
while the milk purchased from the Association is deemed to 
have been used in the higher classes.* If the distributor sells 

*Baw milk is fungible, and distributors ordinarily commingle milk 
received by them so that the exact disposition of milk from any particu¬ 
lar source is not ascertainable (Joint App. 74-75, 80-81). 

•Thus if the distributor purchases 9,000 gallons a month, of which he 
uses 3,(X)0 gallons in each class, and if 6,000 gallons are purchased from 
the Association and 3,000 from outside sources, the Association will be 
paid for its milk as if the entire 6,000 gaUons purchased from it had been 
utilized in Class I and Class U. 





5 


milk to some other distributor who is not an Association cu!5- 
tomer, the milk so sold is treated as if it had been utilized in 
Class I unless it can be proved that the outside distribut<|r 
used that particular milk in some other class. It is ordinary 
impossible to trace the manner in which any particular shijH 
ment of milk is utilized in a dairy. (Joint App. 74-75, 80-8:L, 
93,100-114,153.) 

From February 1,1940, until March 31,1947, appellant Asr 
sociation operated under a federal Marketing Order pursuar t 
to the Agricultural Marketing Agreement Act of 1937, 50 Stab. 
246, as amended, 7 U. S. C. 601, et seq.^ which embodied the 
classification-utilization plan. Since the Association volur- 
tarily terminated that order in March 1947, it has continued 
to sell milk on the classified use plan (Joint App. 92, 93, 1251, 
130). 

The operations of the classification-utilization plan as ap¬ 
plied throughout the appellant Association’s market were wel 
known to each of the defendant distributors. Their individusl 
conversations and joint meetings with appellant Derrick made 
each of them aware of the general applicability of the schema 
(Tr. 119-20, 427-8, 441-2, 452-7, 470-1, 612, 620-1, 648-5(>, 
680-1, 701-2, 762.) 

From 1940 to 1947, producer prices were determined by th j 
Secretary of Agriculture pursuant to the Marketing Order re¬ 
ferred to above (Joint App. 123, 130). In March 1947 the 
producers terminated the order, and since that time the pro¬ 
ducer prices charged for the milk utilized in the various classes 
have been fixed by the appellant Association (Joint App. 122, 
130). Milk products in Classes II and III compete in nation ¬ 
wide markets with such products produced outside the Washj 
ington area, and the prices for these products are, thereforeL 
largely determined by competition (Joint App. 155, 179) | 
Class I milk, however, is sold locally and milk produced outsid^ 
the area is not ordinarily sold here because local healthj 

*As this Ck)urt noted on the prior appeal (179 F. 2d at 429), Section 8b 
of this Act (7 U. S. C. 008b), infra, p. 8, permits the Secretary of 4gri'[ 
culture to enter marketing agreements with milk producers, and exemptsi 
such agreements from the antitrust laws. Section 8c (5) A of this Act 
(7 U. S. C. 608c (5) A) provides that marketing orders issued pursuant to 
this statute shall embody the classification-utilization plan. 


921687- 
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regulations do not permit it. Since appellant Association con¬ 
trols 80% of the local milk supply, its Class I prices are not 
subject to competitive forces but are determined by the Asso¬ 
ciation on the basis of producer costs and what the Association 
deems to be an appropriate profit (Joint App. 155, 179-180). 

The appellant Association has followed a pattern of deal¬ 
ing with distributors on a “full supply” basis; that is, it sells 
to distributors who purchase their entire requirements from 
it. All of the distributors who were named defendants in 
this action have at one time or another had wTitten full supply 
contracts with appellant Association (Gov. Exs. 1-7, Joint App. 
48, 53). Four of the distributors (Safeway, Alexandria, 
Harvey, and Richfield), who handle 22.7% of the milk in 
the Washington area, were purchasing milk under wTitten 
full supply contracts as of the date of the indictment 
(Joint App. 64, 69; Tr. 83, 86,469). The formal written con¬ 
tracts of the other three defendant distributors—Chestnut 
Farms, Thompson’s, and Wakefield—were terminated in 1938 
(Tr. 84, 85, 87, 90, 91), but those distributors continued on a 
day-to-day basis to buy their raw milk from the appellant 
Association on the same general terms and conditions (Joint 
App. 172, 173; Tr. 85, 86, 89, 90, 91). Until a milk shortage 
developed in the Washington area in 1942, each of them pur¬ 
chased all of its requirements of ordinary raw, whole milk from 
appellant Association, except for sporadic purchases by Chest¬ 
nut Farms.^ After the shortage developed, the non-contract¬ 
ing distributors and the contracting distributors purchased raw 
milk from the appellant Association to the extent that the As¬ 
sociation was able to supply their needs, and implemented 
Association purchases by importing milk from outside the milk- 
shed® (Joint App. 172, 173; Tr. 333, 334). 

’ According to the testimony, Chestnut Farms made purchases during the 
period 1938-42 from its subsidiary, Kock Creek Dairy, and in 1938 and 
1939 from Burnside Farms. The Burnside Farms milk purchases were 
largely “certified” raw milk, which could be sold to consumers for nursery 
purposes and without pasteurization (Tr. 330-333, 420, 692, 693), 

'During the milk shortage subsequent to 1942 outside milk was im¬ 
ported into the Washington area under a temporary relaxation of District 
health regulations. Appellant Association in effect penalized distribu- 
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The full supply contracts of appellant Association \|v'ith 
Safeway and Richfield (the two distributors who were con¬ 
victed) are illustrative of the terms on which appellant Asso¬ 
ciation has dealt with full supply producers. These contricts 
(Gov. Exs. 1, 6, Joint App. 48, 58) obligate the distributor to 
purchase his entire requirements of milk for human consump¬ 
tion from the appellant Association, and the Association is 
required to furnish such requirements to the extent it is able. 
Prices are to be based on the classification-utilization plan and 
are to be fixed at the levels provided in the federal Marketing 
Order during its continuance. Upon termination of the Order, 
the prices are to be those which the Association charges otjher 
full-supply distributors for District of Columbia or Marylajnd- 
inspected milk.® | 

Appellant Bruce B. Derrick, as Secretary-Treasurer of |ap- 
pellant Association, executed on behalf of the Association the 
full-supply contracts embodying the classified use plan which 
were entered into between the convicted distributors and the 
Association (Joint App. 52, 62). The record discloses that 
Derrick’s connection with the affairs of the appellant Asso(|;ia- 
tion is not merely ministerial. On the contrary, he was |the 

tors who brought in such milk by arbitrarily presuming that the milk pur¬ 
chased from the association was applied to the highest utilizations {swpra, 
p. 4). Thus, if a distributor used one-half of his milk in Class I and ^ne- 
half in Class II, and purchased one-half from the Association, and one- 
half from outside sources, he would be required to pay the Association at 
the Class I rate, regardless of the price of the outside milk. 

*Both contracts contain provisions substantially as follows (Joint ^Lpp. 
49, 59): 

In the event said Marketing Agreement and Order is terminated and not 
immediately replaced by a new agreement and order, the price to be paid 
and settlement arrangements for milk, cream, and/or other dairy products 
sold and delivered hereunder shall be that price charged and arrangemt nts 
in effect with all full-supply distributors buying District of Columbia or 
Maryland-inspected milk. 

In addition, the Safeway contract contains the following provision (Jqint 
App. 59): 

In no event shall the Association sell milk to any other full supply dis¬ 
tributor distributing milk or cream for fluid consumption and holdini; a 
District of Columbia Health Department permit at a lesser price than 
that charged Distributor hereunder and upon more favorable terms or con¬ 
ditions than those contained in this agreement. 
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pivot point of all relations between the Association and the 
distributors. He called meetings of the distributors and pre¬ 
sided at them, he signed letters to the distributors from the 
Association, and he conferred with the distributors on a wide 
range of matters involving the marketing of milk in the 
Washington area.“ 

STATUTES INVOLVED 

In addition to the statutes set forth in appellants’ brief (pp. 
5-6), those set forth below are also material to this case: 

Section 3 of the Sherman Act, 26 Stat. 209, 15 U. S. C. 3, 
provides as follows: 

Every contract, combination in form of trust or other¬ 
wise, or conspiracy, in restraint of trade or commerce 
in any Territory of the United States or of the District 
of Columbia, or in restraint of trade or commerce 
between any such Territory and another, or between 
any such Territory or Territories and any State or States 
or the District of Columbia, or with foreign nations, 
or between the District of Columbia and any State or 
States or foreign nations, is hereby declared illegal. 
Every person who shall make any such contract or en¬ 
gage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of 
the court. 

Section 8b of the Agricultural Adjustment Act, as amended 
and reenacted by the Agricultural Marketing Agreement Act 
of 1937, 50 Stat. 246, as amended, 7 U. S. C. 608b provides as 
follows: 

In order to effectuate the declared policy of this title, 
the Secretary of Agriculture shall have the power, after 
due notice and opportunity for hearing, to enter into 

" Gov. Exs. 1-7,14, 45-67, 69-74. 86, 88,92; Tr. 111-2, 427-8, 456-7, 470-71, 
476-7, 482, 498-9, 504-6, 541-3, 549-51, 571-2, 601-5, 608-9, 612, 620-1, 648-9, 
664r-8, 666-8, 671, 674, 701-2, 750-2, 757-8, 762, 766-7. 
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marketing agreements with processors, producers, asso¬ 
ciations of producers, and others engaged in the han¬ 
dling of any agricultural commodity or product thereof, 
only with respect to such handling as is in the current 
of interstate or foreign commerce or which directly 
burdens, obstructs, or affects, interstate or foreign com¬ 
merce in such commodity or product thereof. The mak¬ 
ing of any such agreement shall not be held to be 
in violation of any of the antitrust laws of the United 
States, and any such agreement shall be deemed to 
be lawful * * * | 

SUMMARY OF ARGUMENT I 


& 


The classified-use plan, as employed by appellants, unlaw¬ 
fully restrains trade. Marketing or pricing agreements n|iay 
be entirely appropriate under conditions where their terms pre 
regulated by public officials, but serve as ready instruments of 
restraint of trade without such regulation. The fact that ihe 
classified-use plan is lawful where embodied in a Marketing 
Order issued by the Secretary of Agriculture lends it no valid¬ 
ity where employed in a market not operating under sujch 
an Order. Nor does the immunity from the antitrust laws coln- 
ferred upon agricultural cooperatives by the Capper-VolsteW 
and Clayton Acts apply to restraints of trade at successive 
stages in the marketing of milk. United States v. Maryland 
Va. Milk Producers Assn., 85 App. D. C. 180, 179 F. 2d 426. 

The classified-use plan restrains competition at the retgjil 
level. The plan retroactively varies the price of a single conji- 
modity—raw milk—depending upon the utilization of that 
commodity after it has been sold to distributors. The profit 
incentive of the distributor to compete vigorously for the flui|i 
milk market is reduced as a result of the fact that he must pay 
more for milk which he sells as fluid milk than for milk which 
he puts to other uses. Through the use of economic sanction^ 
which manipulate the distributor’s incentives to utilize milk 
in one or another class, the classified-use plan restrains the 
“freedom of trade on the part of dealers who own what thej' 
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sell.” Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 
373, 407-8. 

The classified-use plan also tends to regulate the price rela¬ 
tionships among the classes of milk products sold in the retail 
market. Through artificial differentials in the price of raw 
milk depending upon use, the classified-use plan tends to 
establish minimum differentials between the retail prices. This 
constitutes a tampering with the price structure which is un¬ 
lawful per se. United States v. Socony-Vacuum OH Co., 310 
U. S. 150. 

Whatever might be the consequences of the classified-use 
plan if applied on a smaller scale, its employment by the pro¬ 
ducers and distributors in this case creates an unreasonable re¬ 
straint of trade. This is not to say that the unlawfulness of 
the classified-use plan results from the fact that 80% of the 
milk producers market their product collectively. The plan 
would also be unlawful if applied by a single corporation or 
farmer controlling 80% of the milk supply, and it would be 
unlawful if applied in any other industry on a similar scale. 

II 

Foreclosure of competitors from any substantial portion of 
a market is an unreasonable restraint of trade per se. Inter¬ 
national Salt Co. V. United States, 332 U. S. 392. Appellant 
Association has written full supply contracts with distributors 
handling 22.7% of the milk produced in the Washington area. 
In addition, the Association’s other distributor customers have 
continued on a day-to-day basis to buy their milk requirements 
from the Association, although their formal full supply con¬ 
tracts were terminated. The portion of the market from which 
independent milk producers are foreclosed is clearly substan¬ 
tial. Standard Oil Co. of California v. United States, 337 U. S. 


Appellant Derrick’s connection with the conspiracy is amply 
demonstrated. He is Secretary-Treasurer of the appellant in¬ 
corporated Association and performed the principal acts in 
furtherance of the conspiracy—the making of the full supply 
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contracts embodying the classified use plan. He not orily 
executed the two written full supply contracts between the 
appellant Association and the convicted distributors but also 
executed the Association’s full supply contracts with other dis¬ 
tributors. On this record his participation as a conspirator 
cannot seriously be questioned. In addition, Section 14 of the 
Clayton Act explicitly makes him individually responsible fbr 
the unlawful acts of his corporate principal in which he par¬ 
ticipated in whole or in part. I 

ARGUMENT j 

Introduction | 

This case turns on the validity of the classified use plan ar .d 
the full supply contract as those devices are employed in the 
Washington metropolitan area milk market. The Govern¬ 
ment contends, and appellants deny, that in the circumstanc(}s 
of this case the classified use plan and the full supply contras jt 
constitute unreasonable restraints of trade, the former because 
of its restrictive effect upon competition and tampering with 
the price structure at the retail level, and the latter because ;Lt 
forecloses competitors from a substantial portion of the local 
milk market. 

There is no dispute about the essential facts. Appellant 
Association sells all of its milk under the classified use plan, 
which involves the retroactive pricing of milk by producers on 
the basis of the utilization of the milk by the distributors to 
whom it is sold. And appellant Association has utilized exclu¬ 
sive dealing arrangements in the merchandizing of its milk. 
Written full supply contracts between the Association and 
distributors handling 22.7% of the milk sales in the area were 
in force as of the date of the indictment, and the Association’s 
remaining customers purchased on a day-to-day basis on terms 
and conditions that were similar to and carried over from 
formal full supply contracts which had been terminated. 

A complete picture of the conspiracy cannot be obtained if 
the two formal full supply contracts embodying the classified 
use plan are considered in isolation. The impact of the classi ¬ 
fied use plan must be considered in the light of the fact tha ^ 
all of the Association’s milk—80% of the available supply— 
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is sold under the plan. And the effect of full supply arrange¬ 
ments upon the independent milk producers who are not mem¬ 
bers of the appellant Association must be appraised, not merely 
on the basis of the formal contracts which cover 22.7% of the 
market, but in light of the fact that all of the Association’s 
principal customers have purchased substantially all of their 
raw whole milk from it to the extent possible, whether or not 
subject to formal obligation to do so. 

But even if the participation of the acquitted defendants 
in the general pattern of restraint is to be disregarded, we are 
left with the specific formal agreements between the appellant 
Association and the two convicted distributors. Those con¬ 
tracts, embodying as they do both the full supply and the classi¬ 
fied use provisions, are enough to establish the conspiracy as 
against the participants, and as against appellant Derrick, who 
executed both contracts on behalf of the Association. 

I 

The classified use plan as employed by appellants is an un¬ 
lawful restraint upon competition in the Washington milk 
market 

Appellants assert that the classified use plan has been repeat¬ 
edly approved by courts (Appellants Br. 31-36). None of the 
cases cited, however, has upheld the plan where it was part 
of a private arrangement not regulated or approved by any 
public body or official. There is no question but that the 
classified use plan is legal where embodied in a marketing 
order issued by the Secretary of Agriculture in accordance with 
the terms of the Agricultural Marketing Agreement Act of 
1937, 50 Stat. 246, 7 U. S. C. 601 et seq. But the contention 
that that Act grants immunity under the Sherman Act to those 
who enter marketing agreements without the approval of the 
Secretary has been decisively rejected by the Supreme Court; 
In the leading case of United States v. Borden Co., 308 U. S. 
188,198, it was said: 

While effect is expressly given, as we shall see, to agree¬ 
ments and orders which may validly be made by the Sec¬ 
retary of Agriculture, there is no suggestion that in their 



absence, and apart from such qualified authorization and 
such requirements as they contain, the commerce in Wi- 
cultural commodities is stripped of the safeguards set up 
by the Anti-Trust Act and is left open to the restraints, 
however unreasonable, which conspiring producers, dis¬ 
tributors and their allies may see fit to impose. 

Marketing or pricing agreements which may be entirely 
appropriate under conditions in which the terms are regulited 
by representatives of the public may serve as ready instru¬ 
ments of oppression and restraint of trade without such r egu¬ 
lation. On the prior appeal in the instant case, this C^urt 
observed that the exemption from the antitrust laws contained 
in Section 8b of the Agricultural Marketing Agreement Act 
(7 U. S. C. § 608b) supra, p. 8, expressly involves “orders of 
the Secretary of Agriculture and agreements to which h|e is 
a party. Since neither the fixing of prices according to\use 
nor any other feature of the conspiracy charged in this indict¬ 
ment is covered by any such order or agreement, these statu¬ 
tory provisions are immaterial.” 179 F. 2d at 429. [Emphlasis 
supplied.] Appellants, having elected not to subject tjieir 
activities to the supervision of a disinterested public officjiial, 
cannot find justification for their conduct in the body of faw 
validating public milk regulation. 

Appellants also rely on Section 6 of the Clayton Act and the 
Capper-Volstead Act as immunizing them from the provisiDns 
of the Sherman Act. They are’ met at the outset with the 
decision of this Court on the prior appeal (179 F. 2d at 4128) 
that “a combination of producers and distributors to eliminate 
competition and fix prices at successive stages in the marketing 
of an agricultural product is not privileged” by those statut^.^^ 
We propose to show that the classified use plan involves b^th 
restraints upon competition and tampering with prices at suc¬ 
cessive stages in the marketing of milk. 

A comparison of the economic consequences of the classified 
use plan with those of a conventional flat price system clearly 
reveals the inherently restrictive effect of the former upon com- 

“ Citing United States v. Borden Co., 308 U. S. 188, 199-202; see also 
Allen Bradley Co. v. Local Union No. S, 325 U. S. 797, 808. 
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petition at the distribution level.“ When milk is sold to a 
^stributor on a flat price basis, competition among distribu¬ 
tors is free to operate to the fullest extent. Whether the milk 
which he buys will be sold as fluid milk (Class I), or cream 
or cottage cheese (Class II), or processed and sold for use in 
Other milk products (Class III), is decided by the distributor 
on the basis of his self-interest which, in a free market, will 
be determined by the laws of supply and demand. Appellants 
point out (Br. 16) that, under a flat price system, a distributor’s 
profits will increase as he increases the proportion of his milk 
sales in the fluid milk category as compared to the proportion 
sold for manufacturing purposes. (See Joint App. 105-6, 
111-3). The result will be intense competition among dis¬ 
tributors for a larger percentage of the available fluid milk 
market. 

Under the classified use plan, the distributor no longer is 
entirely a free agent. True, he is legally free to dispose of his 
milk as he pleases, but he is subject to a system of economic 
rewards and penalties which will largely influence his actions. 
Three different prices for raw milk are applied retroactively, 
depending upon the use to which the milk is put by the dis¬ 
tributor. A single commodity is thus artificially treated as if 
it were three distinct commodities. Since the price paid the 
producer for milk used as fiuid milk is substantially higher 
than the prices paid him for milk utilized in ll:c other two 
classes (Joint App. 183), the classified use plan of pricing 
sharply curtails the distributor’s incentive to sell as much milk 
as possible in the fiuid milk category. 

We have noted that under the flat price system a distributor 
has a strong profit motive to sell increasing proportions of his 
raw milk in the form of fiuid milk. The competitive profit 
motive is then given full play. Under the classification system, 
however, the tie-in between the price of raw milk and its 

“The Government is not “seeking • • • a flat price system of sell¬ 
ing milk*’ (cf. Appellants’ Br. 36). Reference to the flat price plan is 
made here for illustrative purposes only. The Government contends that 
the substitute for the flat price plan used by appellants is unlawfuL If our 
contention is correct, appellants must give up the classifled use plan, or 
continue to use it in the only manner that is lawful, i. e., as a part of the 
public regulation provided by the Agricultural Marketing Agreement Act. 
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utilization by the distributor inhibits this incentive by cuttiiig 
down the profit normally to be derived from increasing sales 
of fluid milk. It would scarcely be contended that the pro¬ 
ducers acting alone, or the producers and distributors acting 
together, could lawfully combine to predetermine the quantity 
of raw milk to be allocated among the various utilizations in 
the retail market. Yet the use plan accomplishes tljis 
result, at least partially, by diminishing the profit to ij)€ 
obtained from sale of as much milk as possible in the forju 
w’hich brings the highest price. The classified use plan, Hy 
upping the distributor’s purchase price on milk so sold, penal¬ 
izes such sales and restrains “freedom of trade on the part if 
dealers who own what they sell.” Dr. Miles Medical Co. V. 
Park & Sons Co., 220 U. S. 373,407-8. This restraint operafijs 
at the retail level, as to which neither the Clayton Act nor the 
Capper-Volstead Act confers exemption from the antitrust 
laws. 

As here applied, the classified use plan also tends to mate 
distributors purchase their full supply of milk from appellant 
Association. This result is achieved by arbitrarily classifying 
(as between the Association and the distributor) the outsic^e 
milk as if it were used for the lowest class use {supra, p. 4j. 
Thus if a distributor buys only 9,000 gallons of milk in a paij- 
ticular month and buys it all from appellant Association, anil 
3,000 gallons are utilized by him in each class, he pays the ap|- 
pellant Association on the basis of the actual utilizations. But 
if he utilizes in the same manner 3,000 gallons of outside miljc 
and 6,000 gallons of Association milk, he must pay the Asso'r 
elation as if he had utilized in Classes I and II the entir^ 
6,000 gallons purchased from it. Unless, therefore, the dis¬ 
tributor can purchase the outside milk at the equivalent of th(j 
Association’s lowest (f. e.. Class III) price, he will be required 
to pay more for his month’s milk supply than if he had bough i 
it all from the Association. Reduced to its simplest terms, 
this is a method of penalizing the distributor for buying else ¬ 
where by charging him at “use” rates which do not fairly reflect 
his actual use. | 

A similar device discourages sales by distributors to otheij 
distributors who are not customers of appellant Association! 
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Regardless of what a distributor receives for milk so sold, he 
must pay the Association at the Class I (i. e., the highest) rate 
for such milk, unless it can be proved that that particular 
milk went into Class II or Class III products—a matter not 
ordinarily possible of proof {supra, p. 4). 

Not only does the use plan tend to control the allocation of 
raw milk, and thereby limit competition among distributors 
in the sale of Class I milk, it also tends to r^ulate the price 
relationships of the various classes of milk sold by them. 
Where milk is bought by the distributor on a flat price basis, 
the relationship of the prices charged by him for the three 
classes will be governed by the free play of economic forces. 
Relative demand, costs of processing and handling, merchan¬ 
dising efficiency and competition will each have a part in 
determining that relationship. Under the use plan, however, 
the free interplay of economic forces is frustrated. The arti¬ 
ficial floors created by the producer pricing system will largely 
control price relationships of milk sold for varying uses. If, 
for example, milk which is ultimately used as Class I must be 
paid for by the distributor at the rate of 15^ a quart, while if 
the same milk is ultimately used for butter, it is sold to the 
distributor at 10^ a quart, it is obvious that this arbitrary dif¬ 
ferential will be reflected in the relationship between retail 
fluid milk prices and retail butter prices.^^ 

The degree to which the classified use plan operates as a 
restraint of trade will naturally depend upon the extent of its 
use in the particular market. If a relatively small producer 
or group of producers employed the plan, its restrictive effects 
might be negligible. But where the plan is used on the scale 
it was used here, the tendency is to regiment the entire market. 
Appellant Association controls 80% of the available milk pro¬ 
duced in the milkshed and it sells all its milk under the use 
plan. Class II and Class III milk produced here is in competi¬ 
tion with like milk produced outside of the Washington milk- 

“ Appellants suRpest (Br. 24) that there can be no case of “price fixing” 
here in the absence of proof that the distributors agreed to have their resale 
prices based on the producer class prices. But no agreement is necessary 
to create economic compulsion. A distributor who is required to pay 15(J 
a quart for all the milk he sells in the Class I category will feel impelled to 
charge at le.'ist for each quart so sold. 
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•shed. In the case of Class I milk, however, restrictions! on 
importation created by Washington health regulations ordi¬ 
narily prevent outside fluid milk from being sold here, knd 
even in times of shortage when the health regulations have bten 
temporarily relaxed, the classified use plan has operated! to 
penalize distributors who purchased outside milk (supra, p. 4). 
When there are no individual floors placed under distributor 
prices, i. e., when a flat producer price is employed, the retail 
fluid milk price will be subject to the influences of competition 
among distributors for the lucrative business. Under the flat 
price system it might well be profitable to a distributor to tn- 
crease the volume of his retail fluid milk sales through reduc¬ 
tions in the retail price to the consumer. The classified use 
plan militates against such price competition by reducing t|he 
distributor’s incentive to push sales of fluid milk. It tends I to 
peg the minimum retail fluid milk price at the level of tjie 
producer Class I price; at the same time, it encourages diver¬ 
sion of milk into Classes II and III, by maintaining lovjer 
producer prices for milk utilized in those classes. I 

It is settled beyond dispute that a conspiracy to fix tte 
price of goods is an unreasonable restraint of trade per seL'* 
On the prior appeal, this Court quoted “ the following perii- 
nent language from United States v. Socony-Vacuum diU 
'Company, 310 U. S. 150,221: 1 

Any combination which tampers with price structur(‘s 
is engaged in an unlawful activity. Even though tl::e 
members of the price-fixing group were in no position 
to control the market, to the extent that they raised, 
lowered, or stabilized prices they would be directly 
interfering with the free play of market forces. The 
Act places all such schemes beyond the pale * * j. 

“ United States v. Trans-Missouri Freight Association, 166 U, S. 290j; 
‘United States v. Joint Trafflc Association, 171 U. S. 505; United States v. 
Trenton Potteries, 273 U. S. 392; Atlantic Cleaners d Dyers, Inc. v. United 
States, 286 U. S. 427; United States v, Socony-Vacuum Oil Company, 310 
•U. S. 150; United States v. Line Material Co., 333 U. S. 287; United States vj. 
Paramount Pictures, Inc., 334 U. S. 131; United States v. National Ass'n of 
Real Estate Boards, 339 U. S. 485. i 

** 179 F. 2d at 428. 
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It seems perfectly clear that, whatever their motives,^® appel¬ 
lants and the distributors in adopting the classified use plan 
combined to tamper with the price structure of milk at succes¬ 
sive stages of marketing. 

It may be argued that all producer prices necessarily affect 
prices at successive stages of marketing, and that the exemp¬ 
tion from the Sherman Act which permits producers to en¬ 
gage in collective marketing necessarily implies the power to 
affect consumer prices indirectly. Cf. Apex Hosiery Co. v. 
Leader, 310 U. S. 469. Thus even a flat producer price neces¬ 
sarily becomes a floor under prices to be charged by those whO' 
pay it. We do not dispute the soundness of this proposition, 
nor do we suggest, as appellants apparently believe to be the 
view of the court below (Appellants’ Br. 41), that the prices 
chained by the producers must be determined by competition. 
We concede that, subject to the power of the Secretary of Agri¬ 
culture to prevent the undue enhancement of prices, producers 
are free to combine to charge as high a price for milk as the 
traffic wdll bear.^^ But we think it clear that a producer-dis¬ 
tributor contract may not lawfully provide that the distributor 
maintain a minimum differential between his retail fluid milk 
price and his retail fluid cream price. Nor may producers and 
distributors adopt a retroactive pricing formula depending upon 
use where the necessary effect of that formula is to place arti¬ 
ficial floors under retail prices of individual classes of milk. 
The argument (Appellants’ Br. 24-25) that the right of a 
vendor to charge the highest price for all his milk implies 
the lesser right to scale down the price depending on the use 
to which the milk is put, is unsound. It is well established 
that the “greater” does not include the “lesser” under the- 
Sherman Act where the so-called “lesser” involves use of eco- 

“If the necessary or direct consequence of a course of conduct is to 
restrain or monopolize trade and commerce, the motives of the actors 
become immaterial. Specific intent is not required for an offense under 
the Sherman Act. United States v. Griffith, 334 U. S. 100, 105-108; United 
States V. Masonite Corporation, 316 U. S. 265, 275; United States v. Patten, 
226 U. S. 525, 543; Standard Sanitary Mfg. Co. v. United States, 226 U. S- 
20,49. 

” And we agree that what producers may collectively charge, distributors; 
may individuaUy agree to pay. Cf. Appellants’ Br. 4, 24. 
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nomic power by a vendor or licensor to restrain the trac^e of 
his vendee or licensee. United States v. Masonite Corp., 316 
TJ. S. 277. 

Appellants argue that the Government’s position is one o': at¬ 
tempting to whittle away the immunity from the antitrust laws 
granted to associations of agricultural producers (Appellants’ 
Br. 44-48). On the contrary, we agree that a group of fajrm- 
ers may combine to market their products and that sucjh a 
cooperative effort is not in violation of the antitrust l^-ws. 
We take it that the effect of the Capper-Volstead Act and $ec- 
tion 6 of the Clayton Act is to treat an agricultural cooperajbive 
in respect of its marketing activities as though it were a (cor¬ 
poration which owns the farm assets of the members an(|i is 
owned by the members (see infra, pp. 21-22). The vice of |the 
classified use plan is not that milk is the commodity sol4 or 
that the seller is an agricultural cooperative. The same n^ar- 
keting plan applied by an individual farmer controlling 80% 
of the milk supply or by a dominant producer in some ottier 
industry would also be unlawful. We would equally condemn, 
for example, an automobile manufacturer with a dominimt 
position in the industry who sells identical cars to dealers at 
two prices depending upon whether the cars are resold by ';he 
dealers for use as taxicabs, or for use as pleasure cars. | 

II j 

Appellants have unreasonably restrained trade by means |of 

full supply contracts | 

The full supply (or requirements) contract is a device whkch, 
by its terms, forecloses competing suppliers from the portion 
of the market which is subject to the contract. It is obvious 
that where a distributor agrees to purchase all his milk from 
appellant Association the independent producer who is not a 
member of the Association is deprived of any opportunity to 
compete for that distributor’s business. It is settled law that 
“it is unreasonable, per se, to foreclose competitors from any 
substantial market.” International Salt Co. v. United States, 
332 U. S. 392, 396; and see United States v. Yellow Cab Co., 
332 U. S. 218; Fashion Originators’ Guild v. Federal Trade 
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Commission, 114 F. 2d 80, affirmed, 312 U. S. 457. In Inter¬ 
national Salt, competitors were foreclosed through the mecha¬ 
nism of a tying clause rather than a requirements contract. 
Patented salt dispensing machines were leased on condition 
that the lessee buy from the lessor the salt required for use in 
the machines. But the resulting restraint was of the same char¬ 
acter as would have been achieved by a full supply contract. 
In each case competitors are excluded from a portion of the 
market. It is the foreclosure of competitors that the law 
condemns.^ 

Appellants point out that requirements contracts have been 
given effect in a number of instances (Appellants’ Br. 29, Note 
1). Only three of the cases cited are federal cases, and none 
of these arose under the antitrust laws.'^® On the other hand, 
in numerous instances such contracts have been held unlawful 
under the Sherman Act.^ The courts have particularly 

’’Although economic distinctions between tying contracts and require¬ 
ments contracts have been adverted to by the Supreme Court (See Standard 
Oil Co. of California v. United States, 337 U. S. 293, 306-7), no different 
standards of legality were applied to the two devices. Indeed, cases in¬ 
volving tying agreements have been used as authority in requirements 
contract cases. See Carter Carburetor Corp. v. Federal Trade Commission, 
112 F. 2d 722 (C. A. 8) citing United Shoe Machinery Corp. v. United States, 
258 U. S. 451; Vitagraph, Inc. v. PereVman, 95 F. 2d 142, 147 (C. A. 3), 
certiorari denied, 305 U, S. 610, citing Paramount Famous Lasky Corp. v. 
United States, 282 U, S. 30. Conversely a requirements contract case 
(Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346) has been 
relied on as authority in a tying clause situation (Signode Steel Co. v. 
Federal Trade Commission, 132 F. 2d 48 (C. A. 4)). 

"The three federal cases cited (United States v. Purcell Envelope Co., 
249 U. S. 313; Fort Wayne Corrugated Paper Co. v. Anchor Hocking Glass 
Corp., 1.30 F. 2d 471 (C. A. 3); In re United Cigar Stores, 8 Fed. Supp. 243 
(S. D. N, Y.), aflarmed, 72 F. 2d 673 (C. A. 2, 1934)) were simply breach 
of contract cases in which, so far as appear^, the validity of requirements 
contracts under the antitrust laws was not raised or considered. 

^Vitagraph, Inc. v. Perelman, 95 F. 2d 142 (C. A. 3), certiorari denied, 
305 U. S. 610; Fashion Originators^ Guild v. Federal Trade Commission, 114 
F. 2d 80 (C. A. 2), affirmed, 312 U. S. 457; United States v. Great Lakes 
Totcing Company, 208 Fed. 733 (N. D. Ohio), appeal dismissed on motion of 
appeUant, 245 U. S. 675; United States v. Eastman Kodak Co., 226 Fed. 62 
(W. D. N. Y,), appeal dismissed on motion of appellants, 255 U. S. 578; 
United States v. Pullman Company, 50 F. Supp. 123 (E. D. Pa.), affirmed 
by equally divided vote, 330 U. S. 806; United States v. Standard Oil Co., 
78 F. Supp. 850 (S. D. Calif.), affirmed on other grounds, 337 U. S. 293. 


stressed the seriousness of restraints occasioned by exclusive 
dealing arrangements where a seller or group of sellers has 
been in a dominant or entrenched position in an industry.^'j. 

In the present case appellant Association is obviously irj a 
position to exert monopoly power as a result of its control of 
80% of the local milk supply. The perishable nature of miilk 
intensifies this monopoly power since the inability of distribu¬ 
tors to stockpile fluid milk increases their dependence on 
continuing day-to-day service. Where there is a full supply 
relationship with the Association the distributor becomes par¬ 
ticularly dependent since it is impractical in any short time 
to develop any new adequate source of supply from the remain¬ 
ing 20% of producers, who, being independent farmers, pe r¬ 
force sell to the independent distributors. This is not to 
say that it is unlawful for the producer members of appellant 
Association to band together for collective marketing purpos(5s. 
The Clayton and Capper-Volstead Acts expressly authorize 
such collective action. But the Clayton and Capper-Volstejid 
Acts do not give a cooperative of agricultural producers a cane 
blanche to violate the antitrust laws. United States v. Bur¬ 
den, Co., 308 U. S. 188. The effect of those Acts is to treat ^ 
agricultural coojjerative as if it were a single farmer or a single 
corporation owning the farms of its members. The bill which 
became the Capper-Volstead Act was enacted in substantially 
the form introduced as H. R. 2373, fi7th Cong., 1st Sess. ifn 
the report of the House Committee on the Judiciary on th^ 
bill (H. R. Rep. No. 24, 67th Cong., 1st Sess. 3) it was statea: 

In the event that associations authorized by this bi|ll 
shall do anything forbidden by the Sherman Antitru^ 
Act, they will be subject to the penalties imposed bjy 
that law. It is not sought to place these associations 
above the law but to grant them the same immunity 
from prosecution that corporations now enjoy so that 

“ See, e. g.. United States v. Great Lakes Towmg Co., 208 Fed. 733, 745, 
appeal dismissed on motion of appellant, 245 U. S. 675; United States 7. 
Pullman Company, 50 F. Supp. 123, 135 (B. D. Pa.), aflSrmed by equally 
divided vote, 330 U. S. 806; United States v. Standard Oil Company of Calif., 
78 F. Supp. 850 (S. D. Calif.), afBrmed on other grounds, 337 U. S. 293. 
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they may be able to do business successfully in compe¬ 
tition with them “ 

We may agree with appellants (Appellants’ Br. 41) that 
the authority to market collectively implies the authority to 
make contracts or agreements of sale with the individual dis¬ 
tributors who are the Association’s customers. But there is 
no implied authority to enter contracts which unreasonably 
restrain trade by foreclosing competitors from a substantial 
portion of the market. Hinton v. Columbia River Packers 
Asm., 131 F. 2d 88 (C. A. 9).“ In this connection the virtual 
monopoly position of the association in the Washington market 
cannot be ignored in assessing the impact of its activities. 

Once it is conceded, as it must be,‘* that an agricultural co¬ 
operative may be guilty of an unreasonable restraint of trade, 
then the relative size and economic power of the cooperative in 
the market it supplies must be considered in appraising the 
probable effects, and therefore the reasonableness, of the re¬ 
straints effected by it. To illustrate, a court might reasonably 
conclude that a farmer controlling 5% of the milk supply in the 
area could sell his milk on a full supply basis without substan¬ 
tially affecting commerce or foreclosing independent producers 
in any substantial way. The foreclosure which would occur 
might be regarded as de minimis. Under such circumstances, a 
full supply contract might not constitute an unreasonable re- 
traint of trade. But an 80% producer, or association of pro¬ 
ducers, is in a different position. If a distributor were forced to 
choose between dealing with such a dominant producer ex¬ 
clusively and not receiving any milk from him at all, he would, 
in all probability, agree to the full supply arrangement.^ 

* For a more extended discussion of the legislative history of the Capper- 
Volstead Act, see the brief for the United States on the prior appeal (Brief 
for Appellant, No. 10045, Oct. Term, 1948, pp. 23-29). 

** In the Hinton case an exclusive dealing arrangement under the Fisher¬ 
men’s Marketing Act, 48 Stat. 1213, 15 U. S. C. 521, which is patterned 
after the Capper-Volstead Act, was held unlawful on the authority of 
United States v. Borden, supra. 

** United States v. Borden Co., 308 U. S. 188; and see decision of this 
Court on the prior appeal, 179 F. 2d at 428. 

* The tendency to patronize the appellant Association to be “assured of a 
reliable source of a large daily supply” has been adverted to by the court 
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Appellants contend that in fact the distributors who ^re 
subject to full supply contracts represent a small fraction! of 
the market (Appellants' Br. 25-26). At the outset of the dis¬ 
cussion of this question, it must be noted that appellants ha ve 
included only the convicted distributors (Safeway and Rich¬ 
field) in arriving at the conclusion that but 13.8% of the ai ea 
milk supply is subject to full supply contracts. Actually how¬ 
ever the record shows that four dairies, handling 22.7% of the 
milk sales, have formal full supply contracts with appellant 
Association {supra, p. 6 ). It is true that two of these (Alex¬ 
andria and Harvey) were acquitted, but the acquittals do not 
•derogate from the admitted fact as to the existence of the full 
supply contracts.^ It would seem beyond dispute that in con¬ 
sidering the impact of full supply contracts upon the Washing¬ 
ton area milk market, the effect of all such contracts involving 
area milk must be taken into account. Although Alexandria 
and Harvey were acquitted and Safeway and Richfield were 
convicted, the independent producers are foreclosed from 4 II 
the market which is subject to the full supply contract. I 
It seems evident that to foreclose one-fifth of a market from 
competitors involves an unreasonable restraint of trade. In 
United States v. Socony-Vacuum Oil Company, 310 U. S. 150, 


below (.Toiut App. 38). Cf. Gov. Ex. 42, Joint App. 208. Obviously this 
tendency does not sanction compulsion of 100% patronage through coji- 
tracts. 

**It cannot be determined with c'ertainty for what reason the trial judge 
•acquitted these distributors. Appellants suggest (Appellants’ Br. 10), th£;t 
Harvey was acquitted on the theory that its activities are entirely intra¬ 
state, and Alexandria was acquitted on the theory that it is exonerated ty 
•reason of the fact that it has been regulated by the Virginia State Milk 
Commission at all times since the federal milk order was terminated. If the 
•acquittals were rendered on these grounds, we think that they were plainly 
erroneous. There is no evidence that the Virginia Milk Commission hajs 
sanctioned or required the use of full supply contracts. And it is settled 
Jaw that where it “is interstate commerce that feels the pinch, it does 
not matter how local the operation which applies the squeeze.’’ TJnitea, 
States V. Women's Sportswear Assn., 336 U. S. 460, 464. And see Mandevili^ 
Island Farms v. Crystal Sugar Co., 334 U. S. 219; United States v. Frankforit 
Distilleries, 324 U. S. 293; Standard Oil Co. of Calif, v. United States, 337 
JJ. S. 293, 314-315. But whether or not the acquittals were erroneous, the 
undisputed fact of the existence of full supply contracts is a part of thp 
•economic context in which the full supply contracts of the Association with 
the convicted distributors must be judged. 
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225, it was held that the amount of commerce involved “is not 
material * * * since § 1 of the Act brands as illegal the 
character of the restraint not the amount of commerce 
affected.” ” And see United States v. Yellow Cab Companyy. » 
• 332 U. S. 218,225. Under Section 3 of the Clayton Act, 38 Stat. 

731,15 U. S. C. 14, where substantiality of commerce is of im^ 
portance,^ a far lower percentage of the market has been held 
to be substantial in character. In Standard Oil Company of 
Califomiav. United States, 337 U. S. 293,314, exclusive dealing 
contracts between an oil company and dealers in the West 
Coast area were outlawed on the ground that “competition has 
been foreclosed in a substantial share of the line of commerce 
affected.” In that case, the company controlled some 23% 
of the gasoline products sold in the area, while here appellant 
Association controls 80% of the milk in the Washington area; 
Standard’s requirements contracts covered 6.8% of area sales 
of gasoline products, while in the instant case appellant Asso¬ 
ciation’s full supply contracts cover 22.7% of area milk sales.. 
Moreover, the economic significance of the proportion of milk 
sales subject to formal full supply contracts must be appraised 
in light of the day-to-day practices of the Association’s other 
customers of buying their entire supply of milk from it. 

Appellants appear in a somewhat anomalous position before 
this Court. They seem to contend that full supply contracts 
are indispensable to the orderly conduct of the milk business 
(Appellants’ Br. 27): 

Milk being perishable, if a cooperative undertakes to- 
take all their milk from the producers it must have a 
steady day to day outlet through its distributors. The 
only way it can be sure of this is by agreements with 
the distributors to furnish their full supply, to the extent 
possible. 

” The relevant language of Section 3, supra, p. 8, under which this case- 
arises, is identical to that of Section 1. 

■* The application of Section 3 of the Clayton Act is explicitly limited to- 
situations in which the effect of the contract, agreement or understanding 
*‘may be to substantially lessen competition or tend to create a monopoly 
In axiy line of commerce.” Substantiality of volume of business affected is 
regarded as the test of probable lessening of competition. See International 
8aU Co. V. Vnited States, 332 U. S. 312,39®. 
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At the same time appellants argue that the particular full 
supply contracts which were established by the Government 
must be regarded as if they were the only instances of full 
supply selling by the appellant Association. Obviously, if 
some tacit arrangement or understanding exists between the 
Association and the large distributors under which business is 
transacted on a full supply basis, appellants can gain little 
comfort from the fact that only 22.7% of the market is formally 
subject to full supply contracts. On the other hand, if there 
actually are no full supply understandings between the major 
distributors and the appellant Association, appellants ha^ e 
failed to explain how the Association has operated successfully 
since 1938. In other words, if it is essential to the functionir g 
of the Association’s business to have full-supply contracts, how 
can it be true that the Association has functioned since 1928 
with full-supply understandings as to only a quarter of iis 
business? 

Apart from this anomaly, the argument that full supplyr 
contracts are necessary in the conduct of the milk business ii, 
we think, misplaced. Agreements which unreasonably re¬ 
strain trade per se are not permissible either on the theory that 
chaos in an industry will otherwise result, or on the theorjr 
that the restraining agreements are really in the public interest. 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 220- 
221; Fashion Originators’ Guild v. Federal Trade Commission, 
114 F. 2d 80, and cases cited p. 85, affirmed, 312 U. S. 457; 
Vitagraph, Inc. v. Perelman, 95 F. 2d 142, 148 (C. A. 3), cerL 
tiorari denied, 305 U. S. 610. 

The philosophy of the Sherman Act is a philosophy of compel 
tition. In particular situations where competition is harmful 
rather than beneficial to the public good the remedy lies with 
Congress. In this industry Congress has sanctioned certain 
activities which would normally violate the antitrust laws, on 
the condition that the activities are subjected to public regula ¬ 
tion. And it has permitted collective selling by producers, 
If milk producers who have banded together collectively tc» 
control 80% of the market need the additional protection of 
full supply contracts in order to prevent their customers froin 
purchasing any milk from the independent 20% of the produc4 
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ers, that additional protection can be sanctioned only by a 
further congressional enactment. 

Ill 

Appellant Derrick was a participant in the conspiracy 

The contention (Appellants’ Br. 3, 4^9) that appellant 
Derrick’s connection with the conspiracy has not been estab¬ 
lished is frivolous. The record is replete with evidence indi¬ 
cating appellant Derrick has been the spokesman, if not the 
guiding spirit, in the appellant Association’s relations with the 
distributors {supra, pp. 7-8). In the light of the responsible 
position which he has occupied with the Association, it taxes 
credulity to believe that his signatures on the unlawful con¬ 
tracts were anything less than knowing willful acts in further¬ 
ance of the unlawful scheme of which the contracts were the 
instruments.” The suggestion that appellant Derrick is not 
guilty because all he did was to sign the full supply contracts 
is like a defense in a prosecution for conspiracy to commit 
murder to the effect that all a particular defendant did was to 
wield the murder weapon. 

Corporations must act through individuals. That the indi¬ 
viduals through whom they act shall not escape responsibility 
for violations of the antitrust laws is made plain by Section 14 
of the Clayton Act, 38 Stat. 736,15 U. S. C. 24, which provides 
as follows: 

Whenever a corporation shall violate any of the penal 
provisions of the antitrust laws, such violation shall be 
deemed to be also that of the individual directors, ojQGl- 
cers, or agents of such corporation who shall have au¬ 
thorized, ordered, or done any of the acts constituting in 
whole or in part such violation, and such violation shall 
be deemed a misdemeanor, and upon conviction therefor 
of any such director, officer, or agent he shall be pun¬ 
ished by a fine of not exceeding $5,000 or by imprison- 

* It is significant that no evidence was introduced on behalf of appellant 
Derrick to refute the prixna facie case established by his signature on the 
unlawful contracts. 
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ment for not exceeding one year, or by both, in the 
cretion of the court. 

And see Meehan v. United States, 11 F. 2d 847, 850 (C. A. 6j); 
United States v. Mathues, 6 F. 2d 149,153 (E. D. Pa.); Umted 
States V. Atlantic Commission Co., 45 F. Supp. 187, 194-1^5 
(E. D. N. C.). 

CONCLUSION 

For the foregoing reasons, the judgments of the district co 
should be aJ65rmed. 

Respectfully submitted. 

Wm. Amory Underhill, 

Acting Assistant Attorney General. 
Robert H. Winn, 

J. Roger Wollenberg, 
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STATEMENT. 

Amicus Curiae, National Milk Producers Federation, Is 
a national organization representing producers of milk who 
market their products through cooperative marketing as¬ 
sociations. Approximately one-fifth of the milk sold froia 
farms in the United States is marketed through coopera¬ 
tives which are members or submembers of the Federatior.. 
Many of these cooperatives market fluid milk w’holesale hi 
metropolitan areas. Appellant Maryland and Virginia 
Milk Producers Association, Inc., is a member of th^ 
Federation. 
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The principles of law established in this case, bearing 
as they do upon the rights and immunities of such coopera¬ 
tives under the antitrust laws, are of direct concern to the 
Federation and its members. 

Appellant Maryland and Virginia Milk Producers Asso¬ 
ciation, Inc., is a cooperative association of dairymen oper¬ 
ated for the mutual benefit of its members. Through the 
Association some 1500 dairy farmers act together to mar¬ 
ket collectively in the District of Columbia and the ad¬ 
joining metropolitan area the milk produced on their farms. 
The Association acts as a bargaining agency and sells at 
wholesale to milk distributors approximately 80 percent of 
the Washington milk supply (Ap. 143). . It does not sell 
milk at retail. Appellant B. B. Derrick is an officer of 
the Association. 

During the period of time to which this action applies, 
seven milk distributors operating in the Washington area 
bought milk from the Association. Some of the milk ac¬ 
quired from the Association was sold by the distributors 
as fluid or bottled milk. The surplus milk which the 
market would not absorb for fluid consumption was proc¬ 
essed into manufactured dairy products. Both the supply 
and demand for milk fluctuated, the Association at times 
having more milk than was required and at other times 
having an insufficient supply. During periods when the 
supply was short the Association assisted distributors to ob¬ 
tain supplies from other sources. This was frequently 
done at substantial expense to the Association (Ap. 127). 

The Association determined and announced from time 
to time the prices which it would charge for its milk. The 
prices were based on cost of production and other economic 
factors affecting the market and were computed in accord¬ 
ance with the use made of the milk by the distributor. 
Milk used by the distributor for resale as fluid milk or bot¬ 
tled milk was charged for by the Association at a higher 
rate than milk used in the manufacture of dairy products. 
The price set by the Association for its milk was applied 
alike to all distributors. 
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The trial court found that two of the distributors hac| 
specific contracts for milk with the Association within thej 
period of limitation prior to the indictment. Some of the| 
other distributors merely acquired such milk as they neededj 
on a rather informal day-to-day basis. The two contracts 
in etfect during the period of limitation called for the As¬ 
sociation to sell to the distributors and for the distributors 
to buy from the Associaton the full milk requirements of 
the two distributors. In actual operation, the distributors | 
frequently bought milk from other sources (Ap. 251). The | 
Association assisted the distributors to acquire other milk, 
frequently at substantial expense to the Association (Ap. | 
127). The contract with the Lucerne Cream and Butter | 
Company was subject to termination by either party on 90 | 
days’ notice (Ap. 62). The Richfield Dairy Corporation | 
was indebted to the Association for a substantial amount. | 
Its milk contract could be terminated at any time by pay- | 
ing off the indebtedness and giving a 60 days’ notice (Ap. | 
52). The two distributors with which the Association had j 
contracts handled a total of 13.8 percent of the Washington 
area milk (Ap. 73). 

The appellants were indicted under section 3 of the Sher¬ 
man Act for conspiring to fix wholesale and retail prices 
and to restrain trade in connection with the sale of milk 
in the District of Columba and adjoining areas. In the 
trial of the case in the District Court, the rather compre¬ 
hensive charges of the indictment were narrowed down to 
only one real issue. The Court found that the Association 
had entered into contracts with two milk distributors to 
supply the full requirements of such distributors and that 
the Association had priced the milk so sold in accordance 
with a classified-use plan, without Government supervision. 
On the basis.of this finding the appellants were convicted 
and adjudged to pay fines totaling $600.00. 

The Court found that other charges in the indictment, 
particularly those relating to retail price fixing and to con¬ 
spiracy to fix wholesale prices generally in the market, had 
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not been proved (Ap. 36). There was no evidence that the 
prices charged by the Association were excessive or un¬ 
reasonable in any respect or that the Association had acted 
with evil intent. On the contrary the Court characterized 
the actions of the Association as being due to an honest 
mistake of law (Ap. 42). 

ARGUMENT. 

I. 

The Capper-Volstead Act Authorizes Dairymen to Bargain 
Collectively Through Cooperatives for the Sale of 
Their Milk. 

The Capper-Volstead Act (42 Stat. 388, 7 U. S. C. Sec. 
291, 292) authorizes dairymen to form cooperative associa¬ 
tions, such as the appellant Association in this case, and 
through such associations to act together in collectively 
marketing their milk. The fact that the Association con¬ 
trolled approximately 80 percent of the milk sold in the 
Washington market (Ap. 143), and that it could and did 
determine the price at which it would sell such milk (Ap. 
36), did not constitute a violation of the Sherman Act. 

The very purpose of the Capper-Volstead Act was to 
authorize dairymen and other agricultural producers to 
develop cooperatives sufficiently large and sufficiently pow¬ 
erful to give them an effective bargaining power—a bar¬ 
gaining power reasonably comparable to that of the power¬ 
ful distributing and processing corporations with which 
they must deal. 

There is no limit placed by the Capper-Volstead Act 
upon the size of farmers^ cooperatives, nor upon the per¬ 
centage of a market which they may control, nor upon the 
prices which they may charge for their products—other 
than the limitations prescribed by section 2 of that Act. 
Section 2 provides that any time an association uses the 
power given it by Congress in such a manner as to enhance 
prices unduly, then the Secretary of Agriculture may step 
in and call it to task. 
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There is no evidence in this case that the Association 
used its bargaining power to enhance prices unduly (Ajp. 
42); and, even if it had, the remedy for such an abuse if 
its power would be before the Secretary of Agriculture 
under section 2 of the Capper-Volstead Act and not in a 
criminal prosecution under section 3 of the Sherman Act. 

n. 

Classified Use Prices Are Not lUegaL ! 

The pricing of milk according to the use to be made of it 
is not illegal, and the inclusion of classified use prices in 
the contracts with the Lucerne Cream and Butter Comt- 
pany and the Richfield Dairy Corporation neither added to 
nor detracted from the legality of such contracts. If such 
contracts were illegal, the illegality lay in the full require¬ 
ments provision and not in the fact that a full requirements 
provision and classified use prices were combined in the 
same contract. i 

Classified use pricing is nothing more than a system of 
pricing milk in accordance with the use to be made of it. 
The use of such a pricing system is particularly adapted to 
the sale of milk in metropolitan areas. In general, mi^ 
is used in the following classes: as whole or fluid milk and 
milk drinks; as cream and cottage cheese; and as powder, 
butter, and condensed milk. 

The classified price plan called by various names in 
various markets has been utilized in the marketing of milk 
as far back as 1880.^ This price plan recognizes that milk 
used for the manufacture of cream and other dairy by¬ 
products has a lesser value than milk used for fluid milk 
purposes. The plan recognizes variations in the quantity 
of milk produced seasonally and variations in consumer de¬ 
mand both daily and seasonally. 

^ G. M. Whitaker, the Milk Supply of Boston and Other New England 
Cities; The Milk Supply of Boston, New York and Philadelphia; U. S. De¬ 
partment of Agriculture, Bureau of Animal Industry; Cassels, A Study of 
Fluid Milk Prices, Page 58. 
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Under a classified price plan the price to be paid for dif¬ 
ferent portions of the supply that are put to ditferent uses 
are specified in advance, but the average composite or 
blended price to be paid to the producers for their milk 
is not determined until it is knowui at the end of the period, 
usually monthly, how much of the milk was actually dis¬ 
posed of in each particular way. The prices finally re¬ 
ceived by the farmers for their milk under this plan are 
averages of the different class prices computed in accord¬ 
ance with the actual quantities of milk put to the different 
uses.* 

As opposed to this there is the flat price plan under which 
the actual price to be paid to the producers is agreed upon 
in advance irrespective of the use to which the milk is put. 
What the dealer could afford to pay would still depend on 
the quantity which he could dispose of in the different uses, 
and this would have to be taken into consideration in the 
bargaining between the parties.® Perhaps the most funda¬ 
mental difficulty in pricing milk on a flat price basis is the 
fact that distributors tend to vary widely as regards the 
proportion of milk used in different classes. 

The great merit of the classified price plan is that it 
eliminates the element of estimate inherent in the flat price 
system and makes the composite price each month corre¬ 
spond more accurately with the actual conditions currently 
prevailing. 

Traditionally, milk sold other than as fluid milk has car¬ 
ried a lesser price to the farmer than milk sold for fluid 
consumption. Milk produced for sale in fluid or bottled 
form must be produced under high sanitary standards and 
consequently at much greater cost than milk produced for 

2 Casscls, A Study of Fluid Milk Prices, Page 59; U. S. v. Bock Boyal Co¬ 
operative, 307 U. S. 533, 549, 59 S. Ct. 993, 1001; Gaumuitz & Beed, Some 
Problems Involved in Establishing Milk Prices, Page 107. 

3 Casscls, A Study of Fluid Milk Prices, Page 59; Report of the Federal 
Trade Commission on the Distribution and Sale of Milk and Milk Products, 
74th Congress, 2d Session, House Document 501, Page 32. 
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use in manufactured dairy products. Obviously, the 
standard, high-cost milk must be sold for a higher 
I than the lower cost manufacturing milk, if the 
production of high-quality milk is to be justified. 

The fluid milk industry is affected by factors of 
bility peculiar to itself. Under the best practicable 
justment of supply to demand the industry should 
a surplus of about 20%, because milk, an essential 
must be available as demanded by consumers every 
in the year. Supply and demand vary from day to 
and according to the season. Close adjustment of 
to demand is hindered by factors difficult to control, 
surplus milk presents a serious problem, as the 
w'hich can be realized for it for other uses are much 
than those obtainable for milk sold for consumption 
fluid form or as cream.^ 

Cream and other manufactured products made fr 
fluid milk are to a certain extent surplus byproducts 
such milk. Surplus milk for such byproduct uses must 
priced to move without delay, because it is highly peri 
able and cannot be stored. 

High-quality milk produced under high sanitary stan|d- 
ards has little, if any, greater value for manufacturing pijr- 
poses than does lower cost milk produced under low^r 
standards for the manufacturing market. Milk sold <l)n 
the manufacturing market must be sold at manufacturing 
prices even though the same milk would be qualified f^r 
sale on the fluid market at a higher price if there were I a 
sufficient current demand in the fluid market to handle it. 

In effect, the association sells high-quality milk in tlie 
fluid market at premium prices until the demand is fillei. 
The balance it must sell on the manufacturing market at 
the going prices for manufacturing milk. The situation is 
somewhat analogous to that of a farmer who raises regis¬ 
tered pure bred cattle that have a value for breeding pu r- 

JJ. S. V. Roclc Royal Cooperative, 307 U. S. 533, 549 et seq., 59 S. Ct. 9S3, 
1001 et seq.; Nebbia v. Nao York, 291 U. S. 502, 517, 54 S. Ct. 505, 507. 
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poses far in excess of their value for beef. He can obtain 
the higher breeding price for his cattle until the demand for 
that purpose is filled. The balance of his cattle he must 
price within reach of the beef market if he expects to dis¬ 
pose of them on that market. 

In this case, the association supplied a high-quality pre¬ 
mium product to the distributors. For so much of the milk 
as the distributors could sell for fluid consumption, where 
the premium quality was highly desirable and added to 
the value of the milk, it charged a higher price. For the 
surplus milk used for manufacturing purposes, where the 
premium quality was not necessary and added little, if 
any, to the value of the milk, it charged a lower price. 

At common law the owuier of personal property had the 
right to demand any price he saw fit for such property. 
This right is an inherent attribute of the property itself 
and as such is within the protection of the 5th and 14th 
amendments. This common law right prevails today.® 

The milk sold by the Association belonged to it. It was 
not a public utility. It was under no legal obligation to 
sell milk at all or to sell at any particular price. It could 
charge for its products whatever price it could obtain, and 
it could calculate the price on any basis it saw fit. It was 
subject only to the conditions that it sell on equal terms to 
all buyers, which it did, and that it not unduly enhance 
prices, which it did not. 

There was no evidence that the Association restricted 
the amount of milk the distributors could sell as fluid milk. 
On the contrary, it sought to make a reasonable margin of 
surplus available in order to assure that there would be no 
shortage in the fluid supply (Ap. 102). When the fluid 
market had taken all it would absorb, the balance left over 
was sold for manufacturing milk (Ap. 76). 

5“ Under our form of Government the use of propertj and the making of 
contracts arc normally matters of private and not of public concern. The 
general rule is that both shall be free of governmental interference.’' Neibia 
V. New York, 291 U. S. 502, 523, 54 S. Ct. 505, 510; United States v. Colgate, 
250 U. S. 300, 39 S. Ct. 465 ;OW Dearborn D. Co. v. Seagrcm^DistUlers Carp., 
299 U. S. 183, 57 S. Ct. 139. 
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Because there was included in the 1935 amendments to 
the Agricultural Adjustment Act (7 U. S. C. Sec. 608c) pro¬ 
visions authorizing the use of classified prices in orders 
issued by the Secretary of Agriculture, the Court below 
ruled that such price plans could be used legally only in 
connection with such orders. 

For many years prior to the enactment of the Agricul¬ 
tural Adjustment Act the classified price plan had been in 
use in practically every large market in the country.® Tlhe 
classification plan for arriving at the price of milk is g^- 
erally regarded as economically sound because of unique 
and exceptional features of the industry (Op. Ap. 39). The 
amendments to the Agricultural Adjustment Act adopted 
in 1935 enacted into statutory form the practices which fjor 
many years had been followed by cooperative associations 
in the marketing of their milk.^ | 

6 Report of the Federal Trade Commission on the Distribution and Sale] of 
Milk and Milk Products, 74th Congress, 2d Session, House Document 5|01, 
Page 32, Page 41. A classified price plan for use in the Boston markeit 
was initiated by the Federal Food Commission in 1917 and has been in effect 
in that market with amendments from time to time since that date. Report of 
the Federal Trade Commission on the Distribution and Sale of Milk and 
Milk Products, 74th Congress, 2d Session, House Document 501, Page 33. 

7 Report of Senate Committee on Agriculture and Forestry, 74th Congress, 
1st Session, Report Xo. 1011, Page 9: “Subsection (5) of the proposed section 
8 c states specifically the terms which may be included in orders relating 
to milk and its products. These terms follow the methods employed by 
cooperative associations of producers prior to the enactment of the Agricul¬ 
tural Adjustment Act and the provisions of licenses issued pursuanjt to the 
present section 8 (3) of the Agricultural Adjustment Act.” See also Report 
of the House Committee on Agriculture, 74t!h Congress, 1st Session, Report 
No. 1241, Page 9: “Subsection (5) of the proposed section 8c states sjie- 
cifically the terms which may be included in orders relating to milk and :ts 
products. These terms follow the methods employed by cooperative asso¬ 
ciations of producers prior to the enactment of the Agricultural Adjustment 
Act and (the provisions of licenses issued pursuant to the present section 
8 (3) of the Agricultural Adjustment Act. Suchi orders may contain pro¬ 
visions classifying milk in accordance wath its ultimate utilization and may 
fix or provide a metliod for fixing minimum prices which shall be paid by 
handlers to producers for milk in each classification.” V. S. v. Rock Royal 
Cooperative, 307 U. S. 533, 549, 59 S. Ot. 993, 1001; Nehhia v. New York, 
291 U. S. 502, 517, 54 S. Ct. 505, 507; Report of the Federal Trade Con- 
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By including classified use prices in the statutory plan 
for orders issued by the Secretary of Agriculture, Congress 
recognized the propriety and legality of such pricing sys¬ 
tems. Classified use prices thereafter continued to be 
used both in markets operating under orders issued by the 
Secretary of Agriculture and in markets where no orders 
were in effect. 

This same recognition of the propriety of the classified 
price plan was given by the states which had adopted milk 
control legislation. 

The District Court was of the opinion that the exemption 
from anti-trust Acts in Section 608b of Title 7, U. S. C., 
which provides that marketing agreements shall be exempt 
from the provisions of the anti-trust acts, implies that the 
classified price plan is illegal unless approved by the Sec¬ 
retary of Agriculture. Marketing agreements under sec¬ 
tion 608b are voluntary joint agreements entered into by 
all the distributors and all the producers’ associations op¬ 
erating in a particular market, or at least enough of them 
to control the market. Such agreements are intended to 
stabilize and control the market and to fix prices in the 
market. Obviously such agreements would be contrary to 
the antitrust laws in the absence of a specific!’ exemption. 
The Court apparently confused agreements under Section 
608b, which does not mention classified prices and which 
relates only to marketing agreements between producers 
and distributors with the approval of the Secretary, with 
orders under Section 608c, which section provides for classi¬ 
fied prices. Section 608b was a part of the 1933 Act (48 
Stat. 34), which had no provisions for orders or classified 
use prices and which set forth no detailed marketing plan 
to be used by the Secretary. Section 608c, providing for 
classified use prices and for marketing orders, was first 


mission on the Distribution and Sale of Milk and Milk Products, 74th Con¬ 
gress, 2d Session, House Document No. 501, Page 49. “This method of 
fixing prices was adopted because the economic value of milk depends upon 
the particular use made of it.” Stark v. Wickard, 321 U. S. 288, 295, 64 
S. Ct. 559, 563. 


enacted in 1935. It therefore appears clear that the anti¬ 
trust exemption in section 608b was included primarily to 
legalize marketing agreements as such and not beciuse 
Congress considered classified use prices illegal. It would 
take more than merely granting an exemption in the Mar¬ 
keting Agreement Act to make the use of classified use 
prices in other circumstances a criminal offense. 

The trial court said that the adding of an exemption in 
the Marketing Agreement Act indicated that Congress in 
passing that Act considered classified use prices in o :her 
circumstances a violation of the Sherman Act. Neither 
the wording of the Marketing Agreement Act nor its legis¬ 
lative history bear out this conclusion. And even if a sub¬ 
sequent Congi-ess had so interpreted the Sherman Act, such 
interpretation would not be controlling. 'It is the inten ion 
of the contemporaneous Congress which passed the Sher¬ 
man Act that must be looked to for its interpretation. 
Fogarty v. United States, 71 S. Ct. 5. 

That the lower Court eventually reached the conclusion 
that classified use prices without the supervision of the 
Secretary of Agriculture were not in themselves a violation 
of the Sherman Act is indicated by the dismissal of the 
defendants who bought milk from the Association on the 
basis of classified use prices but who did not have J:ull 
requirement contracts. 

We submit that the classified price plan as used in the 
marketing of milk is nothing more than a formula for as¬ 
certaining the amount of money to be paid by distributors 
to producers for milk. 


The Use of the FuU Requirement Contracts Involved in T'lis 

Case Was Not Illegal 

There remains for consideration the question of whetler 
tlie two full requirement contracts entered into between the 
Association and Tlie Lucerne Cream and Butter Company 
on the one hand and the Association and the Richfield Dairy 
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Corporation on the other hand constitute such a violation 
of the Sherman Act as will sustain a conviction. 

The contracts do not evidence a conspiracy to fix prices. 
They apply to much too small a percentage of the market 
to indicate such a purpose. The contract with each dealer 
is a separate contract. The price of milk even as between 
the Association and each separate dealer was not set as 
the result of a conspiracy nor for that matter as the result 
of individual negotiation. The evidence shows and the trial 
court found that the Association itself determined the price 
it would charge for its milk on the basis of economic data 
and merely announced the result to the distributors (Ap. 
36). 

The contracts do not evidence an intention to tie up the 
market and exclude competition. Again, the percentage 
of the market subject to the contracts is much too small to 
be effective for that purpose. The testimony disclosed that 
in actual operations under the contracts purchases of milk 
were made from other sources than the Association and 
that the Association not only did not restrain such pur¬ 
chases but actually assisted the distributors in locating 
other supplies (Ap: 127, 251). The fact that the contracts 
were not tightly drawn and that they were not kept cur¬ 
rently revised further indicates a lack of intention to domi¬ 
nate the market and exclude competitors. 

Possibly the most convincing evidence of lack of inten¬ 
tion to foreclose the market to competitors through the full 
requirement contracts is the ease ^vith which the contracts 
could be terminated. Any time The Lucerne Cream and 
Butter Company desired to buy milk from a source other 
than the Association, it could terminate its agreement with 
the Association on 90 days’ notice. The Richfield Dairy 
Corporation contract could be terminated in 60 days’ time 
by paying off the indebtedness due the Association and 
giving notice. Surely it must be assumed that had the 
Association desired to restrain competition it would not 
have used contracts which for that purpose were so weak 
and ineffectual. 
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This Court ruled on the prior appeal (179 F. 2d 426) mat 
full supply contracts are not necessarily illegal. There is 
no evidence in this case that the contracts in question vj-ere 
obtained under threats of refusing to supply any rpilk 
unless the purchasers agreed not to deal in the prodiiicts 
of a competitor. There is no evidence that the contracts 
were either designed or used to restrain trade or compjeti- 
tion. There is no evidence that the Association forped 
these contracts on the distributors. On the contrary, the 
distributors wanted to be assured of a full and dependable 
supply of milk throughout the year. That was the sole 
purpose of the contracts (Ap. 251). | 

The use of full requirement contracts in the milk |m- 
dustry, in the absence of clear proof that they were p- 
tended to restrain trade, ought not to be held to imply si|ch 
an intent. The peculiar characteristics of the business 
and the highly perishable and non-storable qualities of t|he 
product practically demand such contracts. | 

Milk distributors having fluid milk customers to supply 
need to contract well in advance for a supply of milk. On 
the other hand, the Association cannot increase or decrea|se 
milk supplies at will. The milk supply for a large ci|ty 
must be planned years in advance. It is as essential |to 
the Association to know what will be required of it aijid 
what its outlet will be as it is for the distributors to knoiw 
that a safe, dependable, and adequate supply will be avail¬ 
able. There must be reasonable stability in the supply of 
fluid milk for a large city. 

The cooperative associations of dairymen throughout the 
nation are justly proud of the outstanding job they aie 
doing to bring stability to the fluid milk markets and in 
planning for and providing adequate and dependable sui|)- 
plies of high-quality fluid milk. They cannot continue tp 
do so if they and the distributors they supply are denied thp 
right to contract sufficiently far in advance to enable botli 
to plan effectively. 1 
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We therefore submit that the use of the two full re¬ 
quirement contracts in this case does not justify an infer¬ 
ence that the Association intended thereby to foreclose 
competition and restrain trade in violation of the Sherman 
Act. 
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